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Preface 


This Cumulative Supplement to Replacement Volume 2D contains the general 
laws of a permanent nature enacted at the 1965, 1966 and 1967 Sessions of the 
General Assembly, which are within the scope of such volume, and brings to date 
the annotations included therein. 


Amendments of former laws are inserted under the same section numbers ap- 
pearing in the General Statutes, and new laws appear under the proper chapter 
headings. Editors’ notes point out many of the changes effected by the amen- 
datory acts. 


Chapter analyses show new sections and also old sections with changed captions. 
An index to all statutes codified herein appears in the Cumulative Supplement to 
Replacement Volumes 4B and 4C. 


A majority of the Session Laws are made effective upon ratification but a few 
provide for stated effective dates. If the Session Law makes no provision for an 
effective date, the law becomes effective under G.S. 120-20 “from and after thirty 
days after the adjournment of the session” in which passed. All legislation ap- 
pearing herein became effective upon ratification, unless noted to the contrary in 
an editor’s note or an effective date note. 


The members of the North Carolina Bar are requested to communicate any de- 
fects they may find in the General Statutes or in this Supplement, and any sugges- 
tions they may have for improving the General Statutes, to the Division of Legis- 
lative Drafting and Codification of Statutes of the Department of Justice, or to 
The Michie Company, Law Publishers, Charlottesville, Virginia. 


Digitized by the Internet Archive 
in 2022 with funding from 
State Library of North Carolina 


https://archive.org/details/generalstatutesoO2nort_51 


Scope of Volume 


Statutes: 


Permanent portions of the general laws enacted at the 1965 and 1967 Sessions 


of the General Assembly affecting Chapters 97 through 105 of the General Stat- 
utes. 


Annotations: 


Sources of the annotations: 
North Carolina Reports volumes 260 (p. 133)-271 (p. 226). 
Federal Reporter 2nd Series volumes 317-378 (p3/O) 4 
Federal Supplement volumes 217-269 (Gee) 
United States Reports volumes 373-387 (p42s 3 
Supreme Court Reporter volumes 83 (p. 1560) -87 (p. 1608). 
North Carolina Law Review volumes 41 (p. 665)-45 (p. 809). 
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VOLUME 2D 


Chapter 97. 


Workmen’s Compensation Act. 


Article 1, 
Workmen’s Compensation Act. 

Sec. 

97-40. Commutation and payment of com- 
pensation in absence of depen- 
dents; “next of kin” defined; com- 
mutation and distribution of com- 
pensation to partially dependent 
next of kin; payment in absence 
of both dependents and next of 


kine 
97-41. Total compensation not to exceed 
$15,000. 


Sec. 

97-87. Filing agreements approved by 
Commission or awards; judgment 
in accordance therewith; discharge 
or restoration of lien. 

97-99. Law written into each insurance 
policy; form of policy to be ap- 
proved by Commissioner of Insur- 
ance; cancellation; single catas- 
trophe hazards. 


ArTICLE 1, 


W orkmen’s Compensation Act. 


§ 97-1. Official title. 

Editor’s Note.— 

For case law survey on workmen’s 
compensation, see 44 N.C.L. Rev. 1069 
(1966). 

Purpose of Act.— 

The purpose of the act is to provide 
compensation benefits for industria] in- 
juries. Lewis v. W. B. Lea Tobacco Con 
260 N.C. 410, 132 S.E.2d 877 (1963). 

The purpose of the Workmen’s Com- 
pensation Act is not only to provide a 
swift and certain remedy to an injured 
workman, but also to insure a_ limited 
and determinate liability for employers. 
Barnhardt v. Yellow Cab Co., 266 N.C. 
419, 146 S.E.2d 479 (1966). 

Constitutionality.— 

In accord with 2nd paragraph in origi- 
nal. See Huffman y. Douglass Aircraft 
Co., 260 N.C. 308, 132 S.E.2d 614 (1963). 

The Workmen’s Compensation Act elimi- 
nates, etc.— 

Compensability under the Workmen’s 
Compensation Act is not dependent upon 
negligence or fault of the employer. Tay- 
lor v. Twin City Club, 260 N.C. 435, 132 
S.E.2d 865 (1963), 


The Workmen’s Compensation Act Is 
Not, etc.— 

In accord with 2nd paragraph in origi- 
nal. See Taylor v. Twin City Club, 260 
N.C. 435, 132 S.E.2d 865 (1963), Lewis v. 
W. B. Lea Tobacco Co., 260 N.C. 410, 132 
S.F.2d 877 (1963). 

Construction,— 

In accord with 3rd paragraph in orig- 
inal. See Ashley vy. Rent-A-Car Co., 271 
N.C...76,.155.S.E 2d 755° (1967). 

In accord with 4th paragraph in origi- 
nal. See Hall v. Thomason Chevrolet, Inc., 
263 N.C. 569, 139 S.E.2d 857 (1965). 

The Workmen’s Compensation Act 
must be liberally construed to accomplish 
the humane purpose for which it was 
passed, i.e, compensation for injured 
employees. Barnhardt v. Yellow Cab Co., 
266 N.C. 419, 146 S.E.2d 479 (1966). 

The liberal construction rule is a part 
of Workmen’s Compensation Act. Kiger 
v. Bahnson Serv. Co., 260 N.C. 760, 133 
S.E.2d 702 (1963). 

In the absence of other than technical 
prejudice to the opposing party, the liberal 
spirit and policy of the Workmen’s Com- 
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pensation Act should not be defeated or 
impaired by a too strict adherence to pro- 
cedural niceties. Hall v. Thomason Chevro- 
let, Inc, 263 N.C. 569, 139 S.E.2d 857 
(1965). 

Double Coverage Not Intended. — If a 
valid award may be made under the Work- 
men’s Compensation Act, the Longshore- 
men’s and Harbor Workers’ Act, 33 USC 
§§$ 901-950, may be dismissed from con- 
sideration, since double coverage is not in- 
tended. Rice v. Uwharric Council Boy 


§ 97-2. Definitions. 
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Scouts of America, 263 N.C. 
S.E.2d 223 (1964). 

Pleadings.— Unless the notice of accident 
required by § 97-22 and § 97-23 is so con- 
sidered, the Workmen’s Compensation Act 
makes no mention of pleadings. Clark v. 
Gastonia Ice Cream Co., 261 N.C. 234, 134 
S.E.2d 354 (1964). 

Cited in Whitworth v. Lumbermens 
Mut. Cas. Co., 265 N.C. 530, 144 $.E.2d 
616 (1965); Pendergraph v. Celebrezze, 
255 F. Supp. 313 (M.D.N.C. 1966). 


204, 139 


(5) Average Weekly Wages.—‘Average weekly wages” shall mean the 


earnings of the injured employee in the employment in which he was 
working at the time of the injury during the period of fifty-two weeks 
immediately preceding the date of the injury, including the subsistence 
allowance paid to veteran trainees by the United States government, 
provided the amount of said allowance shall be teported monthly by 
said trainee to his employer, divided by fifty-two; but if the injured 
employee lost more than seven consecutive calendar days at one or 
more times during such period, although not in the same week, then 
the earnings for the remainder of such fifty-two weeks shall be divided 
by the number of weeks remaining after the time so lost has been 
deducted. Where the employment prior to the injury extended over 
a period of less than fifty-two weeks, the method of dividing the 
earnings during that period by the number of weeks and parts thereof 
during which the employee earned wages shall be foliowed; provided, 
results fair and just to both parties will be thereby obtained. Where, 
by reason of a shortness of time during which the employee has been 
in the employment of his employer or the casual nature or terms of 
his employment, it is impractical to compute the average weekly 
wages as above defined, regard shall be had to the average weekly 
amount which during the fifty-two weeks previous to the injury was 
being earned by a person of the same grade and character employed 
in the same class of employment in the same locality or community 

But where for exceptional reasons the foregoing would be unfair, 
either to the employer or employee, such other method of computing 
average weekly wages may be resorted to as will most nearly approxi- 
mate the amount which the injured employee would be earning were it 
not for the injury. 

Wherever allowances of any character made to an employee in lieu 
of wages are specified part of the wage contract they shall be deemed 
a part of his earnings. 

Where a minor employee, under the age of twenty-one years, sus- 
tains a permanent disability or dies, the compensation payable for 
permanent disability or death shall be calculated, first, upon the aver- 
age weekly wage paid to adult employees employed by the same 
employer at the time of the accident in a similar or like class of work 
which the injured minor employee would probabiy have been pro- 
moted to if not injured, or, second, upon such other method as may 
be used to compute the average weekly wage as will most nearly ap- 
proximate the amount which the injured employee would be earning 
as an adult if it were not for the accident. Compensation for tempo- 
rary total disability shall be computed upon the average weekly wage 
at the time of the accident, unless the total disability extends more 
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than fifty-two weeks and then the compensation may be increased in 
proportion to his expected earnings. 


In case of disabling injury or death to a volunteer fireman or mem- 
ber of an organized rescue squad under compensable circumstances, 
compensation payable shall be calculated upon the average weekly 
wage the volunteer fireman or member of an organized rescue squad 
was earning in the employment wherein he principally earned his live- 


lihood as of the date of injury. 
(1967, c. 1229, s. 1.) 


I. IN GENF RAL. 

Editor’s Note.— 

The 1967 amendment added “or death” 
near the beginning of the last paragraph in 
subdivision (5) and added “or member of 
an organized rescue squad” twice in that 
paragraph. 

As only subdivision (5) was affected by 
the amendment, the rest of the section is 
not set out. 

Applied in Burns v. Riddle, 265 N.C. 
705, 144 S.E.2d 847 (1965). 

Quoted in Burgess v. Gibbs, 262 N.C. 
462, 137 S.E.2d 806 (1964). 


II. EMPLOYMENT; EMPLOYEE; 
EMPLOYER. 


A. Employment. 

Right to Compensation Depends, etc.— 

Before the provisions of the Workmen’s 
Compensation Act are called into play, the 
relation of master and servant, or em- 
ployer and employee, or some appoint- 
ment, must exist, and this is the initial 
fact to be established. Hicks v. Guilford 
County, 267 N.C. 364, 148 S.E.2d 240 
(1966). 


B. Employee. 
1. In General. 


Question whether employer-employee 
relationship exists is jurisdictional. Askew 
v. Leonard Tire Co., 264 N.C. 168, 141 
S.E.2d 280 (1965). 

And Is Mixed Question of Law and 
Fact. — The inquiry whether employer- 
employee relationship exists is a mixed 
question of fact and law. Askew v. Leonard 
Tire Co. 264 N.C. 168, 141 S.E.2d 280 
(1965). 

Its correct determination depends upon 
the answer to two questions: (1) What are 
the terms of the agreement—that is, what 
was the contract between the parties; and 
(2) what relationship between the parties 
was created by the contract—was it that 
of master and servant or that of employer 
and independent contractor? The first in- 
volves a question of fact and the second 
is a question of law. Askew v. Leonard 


9 


Mires Conn co4 
(1965). 

One who seeks to avail himself, etc.— 

In accord with original. See Richards 
v. Nationwide Homes, 263 N.C. 295, 139 
S.E.2d 645 (1965). 

Claimant Must Be Employee, etc.— 

In accord with original. See Richards 
v. Nationwide Homes, 263 N.C. 295, 139 
S.E.2d 645 (1965). 

To be entitled to maintain a proceeding 
for compensation for personal injury un- 
der the provisions of the Workmen’s Com- 
pensation Act, the claimant must be, in 
fact and in law, an employee of the alleged 
employer. Askew v. Leonard Tire Co., 264 
N.C. 168, 141 S.E.2d 280 (1965). 


Employee under Compulsion of Legal 


N.C. 168, 141 S.E.2d 280 


Process. — One may be an employee, 
within the meaning of the Workmen’s 
Compensation Act, though his employ- 


ment is involuntary and under the com- 
pulsion of legal process. Hicks yv. Guilford 


County, 267 N.C. 364, 148 S.E.2d 240 
(1966). 
Executives.— 


Where a corporate employer with less 
than five employees procures a policy of 
compensation insurance, such employer is 
presumed to have accepted the provisions 
of the Workmen’s Compensation Act, and 
such policy covers its executive officers not- 
withstanding the premium on the policy is 
based on the compensation of a single non- 
executive employee and the parties intended 
to cover him only, unless notice of nonac- 
ceptance by the executive officers is duly 
filed with the Industrial Commission. 
Laughridge v. South Mountain Pulp- 
wood Co., 266 N.C. 769, 147 S.E.2d 213 
(1966). 

3. Employees and Independent 
Contractors. 


Common-Law Meaning of “Employee,” 
etc. — The definition of “employee” in 
subdivision (2) of this section adds noth- 
ing to the common-law meaning of the 


term “employee.” Hicks v. Guilford 
County, 267 N.C. 364, 148 S.E.2d 240 
(1966). 
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The question whether one employed to 
perform specified work for another is to 
be regarded as an independent contractor, 
or as an employee within the operation 
of the Workmen’s Compensation Act, is 
determined by the application of the or- 
dinary common-law tests. Hicks v. Guil- 
ford County, 267 N.C. 364, 148 S.E.2d 240 
(1966). 

Act Inapplicable to Independent Con- 
tractor.—An independent contractor is not 
a person included within the terms of the 
act, and the Industrial Commussion has no 
jurisdiction to apply the act to a person 
who is not subject to its provisions. Rich- 
ards v. Nationwide Homes, 263 N.C. 295, 
139 S.E.2d 645 (1965). 

Independent Contractor Defined.— 

An independent contractor has been de- 
fied as one who exercises an independent 
employment, contracts to do a piece of 
work according to his own judgment and 
methods, and without being subject to his 
employer, except as to the result of the 
work, and who has the right to employ 
and direct the action of other workmen in 
the prosecution of the work without inter- 
ference or right of control on the part of 
his employer. Askew v. Leonard Tire Co., 
264 N.C. 168, 141 S.E.2d 280 (1965). 


Elements of Relationship, etc.— 

There are many elements to be con- 
sidered in determining whether a person in 
the execution of work for another is an 
employee or independent contractor, and 
ne particular element is controlling. Askew 
v. Leonard Tire Co., 264 N.C. 168, 141 
§.E.2d 280 (1965). 

Test of Employee, etc.— 

In accord with ist paragraph in orig- 
inal. See Hicks v. Guilford County, 267 
N.C; 364, 148 -S.E.2d 240 (1966); Scott 
v. Waccomaw Lumber Co., 232 N.C. 162, 
59 S.E.2d 425 (1950). 

In accord with 3rd paragraph in original. 
See Richards v. Nationwide Homes, 263 
NEG. 295, 139 S.E-2d 6455(1965). 

In the absence of pertinent statutory de- 
finitions, whether a person is an _ inde- 
pendent contractor, or a_ subcontractor 
who is an independent contractor, or an 
employee within the meaning of the Work- 
men’s Compensation Act is to be deter- 
mined by the application of the ordinary 
common-law tests. Richards v. Nationwide 
Homes, 263 N.C. 295, 139 S.E.2d 645 
(1965). 

Painter Held Employee.— Where plaintiff 
was a painter of long experience, who had 
consistently worked for others for fixed 
hourly wages, and did not hold himself 
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out as a painting contractor, and during 
his long experience had only once done a 
painting job for a lump sum, and it was 
inferred that he was employed by defen- 
dant employer because of the quality of 
his individual work, that he was not to em- 
ploy or delegate the work to others, and 
that he was to be paid an hourly wage for 
such time as he worked, it was held that 
he was an employee rather than an in- 
dependent contractor. Askew v. Leonard 
hires) Co.e64 NEC. 168, 141 S.E.2d 280 
(1965). 


4. State and Municipal Employees. 

A juror, regularly summoned and serv- 
ing, is not an employee of the county 
within the meaning of the North Caro- 
lina Workmen’s Compensation Act. Hicks 
v. Guilford County, 267 N.C. 364, 148 
S.E.2d 240 (1966). 

And Act Is Inapplicable to His Injury. 
—Since in this jurisdiction a juror is not 
an employee of the county, the Work- 
men’s Compensation Act does not apply 
to an injury sustained by a juror in the 
course of his or her service as_ such. 
Hicks v. Guilford County, 267 N.C. 364, 
148 S.E.2d 240 (1966). 


III. AVERAGE WEEKLY WAGES. 

Editor’s Note. — For note on average 
weekly wage and combination of wages, 
see 44 N.C.L. Rev. 1177 (1966). 

Purpose. — The purpose of the Work- 
men’s Compensation Act is to base com- 
pensation upon the normal income which 
the emplovee derived from his employ- 
ment. Lovette v. Reliable Mfg. Co., 262 
N.C. 288, 136 S.E.2d 685 (1964). 

The dominant intent of subdivision (5) 
is that results fair and just to both em- 
ployer and employee be obtained. Joy- 
net y. AlejeareyOil.Co. 7266. Nua Cohha, 
146 S.E.2d 447 (1966). 

Modification of Definition Is for Legis- 
lature. — Any mcdification of subdivision 
(5) must be made by the legislature. 
Barnhardt v. Yellow Cab Co., 266 N.C. 
419, 146 S.E.2d 479 (1966). 

The legislature thought that statutory 
authority in addition to that contained in 
method (4) of subdivision (5) was neces- 
sary for the Commission to vary the rule 
of method (1). Barnhardt v. Yellow Cab 
Co., 266 N.C. 419, 146 S.E.2d 479 (1966). 

Compensation Is Based on “Average 
Weekly Wages.”—Under the Workmen’s 
Compensation Act, compensation for the 
injury or death of an employee is based on 
his average weekly wages. Lovette v. 
Reliable Mfg. Co., 262 N.C. 288, 136 S.E.2d 
685 (1964). 
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Subdivision (5) provides five possible 
methods of determining average weekly 
wages. Barnhardt v. Yellow Cab Co., 266 
N.C. 419, 146 S.E.2d 479 (1966). 


“Exceptional Reasons,” etc.— 

Unusually severe or totally disabling in- 
juries are not the exceptional reasons con- 
templated by method (4) of subdivision 
(5). Barnhardt v. Yellow Cab Co., 266 
N.C. 419, 146 S.E.2d 479 (1966). 

Same—“Results Fair and Just,” etc.— 

In accord with 1st paragraph in orig- 
inal. See Joyner v. A. J. Carey Oil Co., 266 
N.C. 519, 146 S.F.2d 447 (1966). 

Same—Part-Time Employee.— 

A part-time job cannot be converted 
into a full-time job for the purpose of 
compensation. Joyner v. A. J. Carey Oil 
Co., 266 N.C. 519, 146 S.E.2d 447 (1966). 

Same—Intermittent Job.—An intermit- 
tent part-time job cannot be treated as a 
continuous one for the purpose of com- 
pensation. Joyner v. A. J. Carey Oil Co., 
266 N.C. 519, 146 S.E.2d 447 (1966). 

Method (4) Sets Standard to Which 
Fair Results Must Relate—Method (4) 
of subdivision (5), while it prescribes no 
precise method for computing “average 
weekly wages,” sets up a standard to 
which results fair and just to both par- 
ties must be related. Barnhardt v. Yel- 
low Cab Co., 266 N.C. 419, 146 S.E.2d 479 
(1966). 

Average Weekly Wages Determined by 
Earnings in Employment in Which In- 
jured.—Average weekly wages must or- 
dinarily be determined by the employee’s 
actual earnings in the employment in 
which he was injured during the fifty-two 
weeks, or such lesser period as he may 
have worked, immediately preceding his in- 
jury. Lovette v. Reliable Mfg. Co., 262 
N.C. 288, 136 S.E.2d 685 (1964). 

The intent of the legislature that aver- 
age weekly wages determined by method 
(4) be related to the employment in 
which the employee was injured is evi- 
denced by method (5) which relates only 
to a volunteer fireman injured “under 
compensable circumstances.” Barnhardt v. 
Yellow Cab Co., 266 N.C. 419, 146 S.E.2d 
479 (1966). 

Although Employee Holds Separate 
Jobs——When an employee who holds two 
separate jobs is injured in one of them, 
his compensation is based only upon his 
average weekly wages earned in the em- 
ployment producing the injury. Joyner v. 
A.v J. Carey Gilt Go.) 266) N.G00519,9146 
S.E.2d 447 (1966). 

Combining Wages from Other Em- 
ployment Is Not Permitted.—In determin- 
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ing plaintiff's average weekly wage, the 
Commission has no authority to conibine 
his earnings from the employment in 
which he was injured with those from any 
other employment. Barnhardt v. Yellow 
Cab Co., 266 N.C. 419, 146 S.E.2d 479 
(1966). 

Unless Employments are Related.—The 
wage basis of an employee injured in one 
of two related employments in which he 
is concurrently employed should include 
his earnings from both employments. Most 
concurrent employment controversies 
therefore resolve themselves into the ques- 
tion of what employments are sufficiently 
related to come within the rule. Barn- 
hardinvemsyY clowsr Gap co. 266) N.©.1419° 
146 S.E.2d 479 (1966). 


No Specific Provision Allows Aggrega- 
tion of Wages.—Subdivision (5) contains 
no specific provision which would allow 
wages from any two employments to be 
ageregated in fixing the wage base for 
compensation. Barnhardt v. Yellow Cab 
Co., 266 N.C. 419,146 S.E.2d 479 (1966). 


Method (5) Is Only Exception to Ex- 
clusion of other Earnings. — Except for 
method (5) of subdivision (5), no wage- 
computation provision of the Workmen’s 
Compensation Act allows a consideration 
of any earnings except those earned in the 
employment in which the employee was 
injured. Barnhardt v. Yellow Cab Co., 266 
N.C. 419, 146 S.E.2d 479 (1966). 

And It Only Uses Wages of Fireman’s 
Principal Employment. — In making the 
exception for volunteer firemen, the North 
Carolina legislature did not permit a com- 
bination of wages, but adopted as its basis 
the wages of his principal employment. 
Barnhardt v. Yellow Cab Co., 266 N.C. 
419, 146 S.E.2d 479 (1966). 

Fair Labor Standards Act Inapplicable 
to Awards. — The Fair Labor Standards 
Act, 29 USC §§ 201-219, is not applicable 
to awards made pursuant to the North 
Carolina Workmen’s Compensation Act. 
Lovette v. Reliable Mfg. Co., 262 N.C. 
288, 136 S.E.2d 685 (1964). 


IV. INJURY BY ACCIDENT 
ARISING OUT OF AND IN 
THE COURSE OF THE 
EMPLOYMENT. 


A. In General. 


The threefold conditions, etc.— 

To obtain an award of compensation for 
an injury under the North Carolina Work- 
men’s Compensation Act, an employee 
must show that he sustained a personal 
injury by accident, that his injury arose ip 


§ 97-2 


the course of his employment, and that 
his injury arose out of his employment. 
Bryan y. First Free Will Baptist Church, 
267 N.C. 111, 147 S.E.2d 633 (1966). 


To be compensable an injury must 
spring from the employment or have its 
origin therein. Perry v. American Bakeries 
Co., 262 N.C. 272, 136 S.E.2d 643 (1964). 

In compensation cases the Commission 
finds the facts. Lawrence v. Hatch Mill, 
265 N.C. 329, 144 S.E.2d 3 (1965). 

When Findings Conclusive. — If the 
Commiission’s findings have evidentiary 
support in the record, they are conclusive. 
Lawrence v. Hatch Mill, 265 N.C. 329, 144 
8.E.2d 3 (1965). 

Rule of Liberal Construction Does Not 
Add to Force of Evidence.—The legis- 
lature has provided that the Workmen’s 
Compensation Act shall be liberally con- 
strued, but it does not permit either the 
Commission or the courts to hurry evi- 
dence beyond the speed which its own 
force generates. Lawrence v. Hatch Mill, 
265 N.C. 329, 144 S.E.2d 3 (1965). 

B. Accident. 

An injury, etc.— 

The Workmen’s Compensation Act does 
not provide compensation for injury, but 
only for injury by accident. O’Mary v. 
Land Clearing Corp., 261 N.C. 508, 135 
S.E.2d 193 (1964); Lawrence v. Hatch 
Mill, 265 N.C. 329, 144 S.E.2d 3 (1965). 

Absent accident (fortuitous event), 
death or injury of an employee while per- 
forming his regular duties in the usual and 
customary manner is not compensable. 
O’Mary v. Land Clearing Corp., 261 N.C. 
508, 135 S.E.2d 193 (1964). 

Accident and injury, etc.— 

Injury and accident are separate, and 
there must be an accident which produces 
the injury before the employee can be 
awarded compensation. O’Mary vy. Land 
Clearing Corp., 261 N.C. 508, 135 S.E.2d 
193 (1964). 

“Accident” Defined.— 

The term “accident” as used in the 
Workmen’s Compensation Act has been 
defined as (1) an unlooked for and unto- 
ward event which is not expected or de- 
signed by the injured employee; (2) a re- 
sult produced by a fortuitous cause. 
O’Mary v. Land Clearing Corp., 261 N.C. 
508, 135 S.E.2d 193 (1964). 

Accident involves, etc.— 

In accord with original. See Lawrence 
v. Hatch Mill, 265 N.C. 329, 144 S.E.2d 3 
(1965). 

In the cases where recovery has been 
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allowed, the evidence has shown an inter- 
ruption of the usual work routine or the 
introduction of some new circumstance 
not a part of that routine. Lawrence v. 
Hatch Mill, 265 N.C. 329, 144 S.E.2d 3 
(1965). 

In cases involving back injury or hernia, 
the elements constituting accident are the 
interruption of the routine of work and the 
introduction thereby of unusual conditions 
likely to result in unexpected consequences. 
Pardue v. Blackburn Bros. Oil & Tire Co., 
260 N.C. 413, 132 S.E.2d 747 (1963). 


Death from injury by accident, etc.— 

In accord with original. See O’Mary vy. 
Land Clearing Corp., 261 N.C. 508, 135 
S.E.2d 193 (1964). 


Rupture of Intervertebral Disc— 

In accord with 1st paragraph in original. 
See Byrd v. Farmers Fed’n Coop., 260 
N.C. 215, 132 S.E.2d 348 (1963); Iawrence 
v. Hatch Mill, 265 N.C. 329, 144 S.E.2d 3 
(1965). 

An injury to the back from an herniated 
disc does not arise by accident if the em- 
ployee at the time is merely carrying on 
his usual and customary duties in the usual 
way. Byrd v. Farmers Fed’n Coop., 260 
N.Cr215, 182 -9.2.ed $467(1963): 


A back injury or hernia suffered by an 
employee does not arise by accident if the 
employee at the time was merely carrying 
out his usual and customary duties in the 
usual way. Lawrence v. Hatch Mill, 265 
N.C. 329, 144 S.E.2d 3 (1965). 

Death from Coronary Thrombosis. — 
Where the evidence does not disclose that 
the employee was doing work essentially 
different from that which had been cus- 
tomarily performed by him over the years, 
his death as a result of a coronary throm- 
bosis is not the result of an accident within 
the meaning of the North Carolina Work- 
men’s Compensation Act. Ferrell vy. Mont- 
gomery & Aldridge Sales Co., 262 N.C. 
76, 1836 S.E.2d 227 (1964). 


C. Arising Out of and in the 
Course of Employment. 
1. In General. 

Injuries by accident arising, etc.— 

In accord with 2nd paragraph in origi- 
nal. See Lewis v. W. B. Lea Tobacco Co., 
260 N.C. 410, 132 S.E.2d 877 (1963); Tay- 
lor v. Twin City Club, 260 N.C. 435, 132 
S.E.2d 865 (1963); Gamble v. Stutts, 262 
N.C. 276, 136 S.E.2d 688 (1964). 

In accord with 3rd paragraph in original. 
See Bryan y. First Free Will Baptist 


Church, 267 N.C. 111, 147 S.E.2d 633 
(1966). 
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To be compensable the injury must 
spring from the employment. Lewis v. 
W. B. Lea Tobacco Co., 260 N.C. 410, 132 
S.E.2d 877 (1963). 

Death or injury by accident arising out 
of and in the course of the employment is 
an indispensable finding before compensa- 
tion may be awarded. Andrews vy. County 
of Pitt, 269 N.C. 577, 153 S.E.2d 67 (1967). 

“Out of and in the Course of.” — An 
accident arises out of and in the course of 
the employment when it occurs while the 
employee is engaged in some activity or 
duty which he is authorized to undertake 
and which is calculated to further, di- 
rectly or indirectly, the employer’s business. 
Perry v. American Bakeries Co., 262 N.C. 
272, 136 S.E.2d 643 (1964). 

The phrase “out of and in the course of 
the employment” embraces only those acci- 
dents which happen to a servant while he 
is engaged in the discharge of some func- 
tion or duty which he is authorized to un- 
dertake and which is calculated to further, 
directly or indirectly, the master’s business. 
Bryan vy. First Free Will Baptist Church, 
267 N.C. 111, 147 S.E.2d 633 (1966). 

“Out of” and “in the Course of” Distin- 
guished.— 

In accord with 1st paragraph in original. 


See Bryan v. First Free Will Baptist 
Churcm 267 N.C. silt) 147 5S. Feed 633 
(1966). 


“In the Course of” the Employment.— 

In accord with 2nd paragraph in original. 
See Taylor v. Twin City Club, 260 N.C. 
435, 132 S.E.2d 865 (1963) 

“Arising Out of” Defined.— 

In accord with 1st paragraph in original. 
See Taylor v. Twin City Club, 260 N.C. 
435, 132 S.E.2d 865 (1963). 

In accord with 2nd paragraph in origi- 
nal. See Perry v. American Bakeries Co., 
262 N.C. 272, 136 S.E.2d 643 (1964). 

In accord with 3rd paragraph in original. 
See Taylor v. Twin City Club, 260 N.C. 
435, 132 S.E.2d 865 (1963). 

In accord with 4th paragraph in original. 
See Perry v. American Bakeries Co., 262 
N.C. 272, 136 S.E.2d 643 (1964). 

In accord with 6th paragraph in original. 


See Bryan v. First Free Will Baptist 
Church, 267 N.C. 111, 147 S.E.2d 633 
(1966). 


“Arising out of’ employment relates to 
the origin or cause of the accident. Taylor 
v. Twin City Club, 260 N.C. 435, 132 S.E.2d 
865 (1963). 

Where any reasonable relationship to 
employment exists, or employment is a 
contributory cause, the court is justified in 
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upholding the award as “arising out of em- 
ployment.” Kiger v. Bahnson Sery. Co., 
260 N.C. 760, 133 S.E.2d 702 (1963). 

The test for determining whether, etc.— 

In accord with 2nd paragraph in original. 
See Taylor v. Twin City Club, 260 N.C. 
435, 132 S.E.2d 865 (1963). 

Rule of Causal Relation.— 

In accord with 1st paragraph in original. 
See Perry v. American Bakeries Co., 262 
N.C. 272, 136 S.E.2d 643 (1964). 

In accord with 2nd paragraph in orig- 
inal. See Taylor v. Twin City Club, 260 
N.C. 435, 132 S.E.2d 865 (1963). 

The requirement that an injury to be 
compensable must be shown to have re- 
sulted from an accident arising out of and 
in the course of the employment is known 
and referred to as the “rule of causal rela- 


tion.” Bryan v. First Free Will Baptist 
Church, 267 NiC.s 412,147 S.Eed 633 
(1966). 


The rule of causal relation is the very 
sheet anchor of the Workmen’s Compensa- 
tion Act, and prevents the act from being 
a general health and insurance benefit act. 
Bryan v. First Free Will Baptist Church, 
267 N.C. 111, 147 S.E.2d 633 (1966). 


Mixed Question of Law and Fact.— 
In accord with 1st paragraph in original. 


See Bryan v. First Free Will Baptist 
Church web eN Geil, 147 8See od) 633 
(1966). 


In accord with 2nd paragraph in original. 
See Clark v. Gastonia Ice Cream Co., 261 
N.C. 234, 134 S.E.2d 354 (1964); Perry 
v. American Bakeries Co., 262 N.C. 272, 
136 S$.E.2d 643 (1964). 

Injury Must Be Fairly Traceable to Em- 
ployment, etc.— 

In accord with 1st paragraph in original. 


See Bryan v. First Free Will Baptist 
Churehpt26teiN:G. 1) 147 eer eda 638 
(1966). 
2. Origin and Cause of Accident. 
b. Falls. 


When Fall, etc.— 

In accord with 2nd paragraph in original. 
See Taylor v. Twin City Club, 260 N.C. 
435, 132 S.E.2d 865 (1963). 

The rule that compensation will be 
awarded in wunexplained-fall cases is ap- 
plied in North Carolina. Taylor v. Twin 
City’)Glub; 260 "N.C. 435, 132 S.F2d865 
(1963). 

The effects of a fall are compensable it 
the fall results from an idiopathic cause 
and the employment has placed the em- 
ployee in a position which increases the 
dangerous effects of the fali. Taylor v. 
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Twin City Club, 260 N.C. 435, 132 S.E.2d 
865 (1963). 

If a fall and the resultant injury arise 
solely from an idiopathic cause, or a cause 
independent of the employment, the injury 
is not compensable. Taylor v. Twin City 
Club, 260 N.C. 4385, 132 S.E.2d 865 (1963). 

The fall itself is the unusual, unforeseen 
occurrence which is the accident. Taylor 
v. Twin City Club, 260 N.C. 435, 132 S.E.2d 
865 (1963). 

Hence, Evidence of Such Occurrence Is 
Unnecessary.—To prove an accident in in- 
dustrial injury cases, it is not essential 
that there be evidence of any unusual or 
untoward condition or occurrence causing 
a fall which produces injury. Taylor v. 
Twin City Club, 260 N.C. 435, 132 S.E.2d 
865 (1963). 


3. Time, Place and Circumstances 
of Accident. 
a. Injuries While Acting for Bene- 
fit of Self or Third Person. 

Injury during Vacation, etc.— 

Where, as a matter of good will, an em- 
ployer at his own expense provides an oc- 
casion for recreation or an outing for his 
employees and invites them to participate, 
but does not require them to do so, and 
an employee is injured while engaged in 
the activities incident thereto, such injury 
does not arise out of the employment. 
Perry v. American Bakeries Co., 262 N.C. 
272, 136 S.E.2d 643 (1964). 

The fact that a pleasure trip for the 
benefit of the employee is without expense 
to the employee does not entitle him to 
compensation for injury received while on 
such trip, even if all or a portion 9! the 
expense is borne by the employer as a 
gesture of good will. Lewis v. W. B. Lea 
Tobacco Co., 260 N.C. 410, 132 S.E.2d 877 
(1963). 

Injury While Acting, etc.— 

An injury is not compensable if the acts 
causing injury are performed solely for 
the benefit or purpose of the employee or 
a third person. Lewis v. W. B. Lea 
Tobacco Co., 260 N.C. 410, 132 S.E.2d 877 
(1963). 

An injury to an employee while he is 
performing acts for the benefit of third 
persons is not compensable unless the acts 
benefit the employer to an appreciable ex- 
tent. Lewis v. W. B. Lea Tobacco Co., 260 
N.C. 410, 182 S.E.2d 877 (1963). 

Where an employee at the time of his 
injury is performing acts for his own bene- 
fit, and not connected with his employment, 
the injury does not arise out of his em- 
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ployment. This is true even if the acts are 
performed with the consent of the em- 
ployer and the employee is on the payroll 
at the time. Lewis v. W. B. Lea Tobacco 
Co., 260 N.C. 410, 132 S.E.2d 877 (1963). 

If employee’s acts are not connected 
with his employment but are foi the bene- 
fit of himself and third persons at the time 
of his injury, he is not entitled to com- 
pensation, even if he is injured while he is 
required by his employer to be away trom 
his home and place of regular employment 
for a period of time on a mission for his 
employer. Lewis v. W. B. Lea Tobacco Co., 
260) Ne G410) n132) 5 Bad S77 (1963). 


Hence, where evidence that an employee 
customarily acted as chauffeur, cook and 
valet to an official of company on the of- 
ficial’s trips to his cottage at a resort and 
that while on such a trip he went on a 
hunting trip with the official’s sons and 
was fatally injured in an automobile ac- 
cident, was insufficient to support a finding 
that the accident arose out of the employ- 
ment. Lewis v. W. B. Lea Tobacco Co., 
260 N.C. 410, 132 S.E.2d 877 (1963). 


b. Injuries While Going to 
and from Work. 
(1) General Rule. 


Employees whose work entails, etc.— 

In accord with original. See Kiger v. 
Bahnson Serv. Co., 260 N.C. 760, 133 
S.E.2d 702 (1963). 

(3) On Employer’s Premises. 
Injury on Employer’s Premises, etc.— 
In accord with 2nd paragraph in original. 

See Maurer v. The Salem Co., 266 N.C. 381, 
146 S.E.2d 432 (1966). 

Injury on Parking Lot, etc.— 

It is usually held that an injury on a 
parking lot owned or maintained by the em- 
ployer for his employees is an injury on 
the employer’s premises. Maurer v. The 
Salem Co., 266 N.C. 381, 146 S.E.2d 432 
(1966). 

e. Injuries While Traveling. 
Fishing Trip.—Injury to a Boy Scout 

executive by accident while on a fishing 
trip on the high seas while attending an 
executive’s conference arises out of and in 
the course of his employment when the 
executive is directed to attend the confer- 
ence with all expenses paid by a Boy Scout 
council, and the council prepares an agenda 
of recreational projects, including deep sea 
fishing, and impliedly requires each execu- 
tive to select one of the projects as an aid 
to his advancement and better qualifica- 
tions to carry on his work in scouting. 
Rice vy. Uwharrie Council Boy Scouts of 
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America, 263 N.C. 204, 139 S.E.2d 223 “Disability” Signifies, etc.— 
(1964). Under the Workmen’s Compensation 


4. Evidence and Burden of Proof. 


Burden of Proof, etc.— 

In accord with original. See Taylor v. 
Twin City Club, 260 N.C. 435, 132. $.E.2d 
865 (1963). 


To establish a compensable claim, the 
burden is on claimant to prove he _ sus- 
tained an injury by accident arising out of 
and in the course of his employment. 
O’Mary v. Land Clearing Corp., 261 N.C. 
508, 135 S.E.2d 193 (1964). 


Sufficiency of Evidence Is Question of 
Law. — The question whether the evi- 
dence is sufficient to support the findings is 
one of law to be determined by the courts. 
Lawrence v. Hatch Mill, 265 N.C. 329, 144 
S.E.2d 3 (1965). 


Where Cause of Injury Not Ex- 
plained.— 
In accord with original. See Cole v. 


Guilford County, 259 N.C. 724, 131 S.E.2d 
308 (1963); Taylor v. Twin City Club, 260 
N.C. 435, 1382 S.E.2d 865 (1963). 

When an accident occurred in the course 
of employment, and there is no affirma- 
tive evidence that it arose from a cause 
independent of the employment, an award 
will be sustained. Taylor v. Twin City 
Club, 260 N.C. 435, 132 S.E.2d 865 (1963). 


Evidence Held Insufficient.— 

Evidence held insufficient to sustain the 
finding of injury by accident. Lawrence v. 
Hatch Mill, 265 N.C. 329, 144 S.E.2d 3 
(1965). 


5. Miscellaneous Illustrative Cases. 


Injury to Minister Moving from Parson- 
age.— Where claimant, who was employed 
as a minister by defendant church and was 
furnished a parsonage as part of his re- 
muneration, agreed for the benefit of the 
church to move out of the parsonage two 
weeks before the termination of his employ- 
ment in order that repairs might be made 
and while he was moving his stove from 
the parsonage he suffered a back injury, the 
injury could not be traced to his employ- 
ment as minister, since the evidence plainly 
showed his injury arose out of the perfor- 
mance of an act personal to himself and 
his family. Bryan v. First Free Will Bap- 
tist Church, 267 N.C. 111, 147 S.E.2d 633 
(1966). 


V. DISABILITY. 

How Disability Measured.— 
In accord with 3rd paragraph in orig- 
inal. See Ashley v. Rent-A-Car Co., 271 

N.C. 76, 155 $.E.2d 755 (1967). 
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Act, disability refers not to physical in- 
firmity but to a diminished capacity to earn 
money. Hall v. Thomason Chevrolet. Inc., 
263.- N.C2s69,°139 -S.Eed 78577 “(1968); 
Burton y. Peter W. Blum & Son, 270 N.C. 
695, 155 S.E.2d 71 (1967); Ashley v. Rent- 
A-CariCo., 271) N.C.976, 158. S.Bied 755 
(1967). 

Definition Read into § 97-38.—-The defi- 
nition of the word “disability” as it is de- 
fined in subdivision (9) of this section must 
be read into § 97-38 in lieu of the word 
“disability” therein. Burton v. Peter W. 
Blum & Son, 270 N.C. 695, 155 S.E.2d 71 
(1967). 

Capacity to Earn Is Test of “Disability”. 
—Capacity to earn the same wages, and not 
the particular employer’s policy or willing- 
ness to pay wages for an undetermined 
time, is the test of disability. Ashley v. 
Réent-A]Care Co, 27) NJGi76" 1550S bed 
755 (1967). 

Receipt of Same Wages after Injury 
Creates Rebuttable Presumption.—Receipt 
of the same wages after injury should 
create no stronger presumption that disa- 
bility has ended than the presumption which 
arises on an employee’s returning to work. 
In both instances a rebuttable presumption 
of fact arises. Ashley v. Rent-A-Car Co., 
271 N.C. 76, 155 S.H.2d 755 (1967). 


But Is Not Conclusive Proof That No 
“Disability” Exists —The amount of wages 
received by the employee after his injury 
should be strong evidence of his capacity 
or incapacity to earn wages, but receipt of 
wages in the amount received before the 
injury cannot be conclusive proof that no 
“disability” exists. Ashley v. Rent-A-Car 
Co., 271 N.C. 76, 155 S.E.2d 755 (1967). 

Employer Given Benefit of any Wages 
Earned after Injury. — Subdivision (9) is 
drawn so as to give the employer the ben- 
efit of wages which plaintif, after his in- 
jury, is able to earn from any other source. 
Barnhardt v. Yellow Cab Co., 266 N.C. 
419, 146 S.E.2d 479 (1966). 


IX. HERNIA. 


Unusual Circumstances, etc.— 

A back injury or hernia suffered by an 
employee does not arise by accident if the 
employee at the time was merely carrying 
out his usual and customary duties in the 
usual way. Pardue v. Blackburn Bros. Oil 
& Tire Co., 260 N.C. 413, 132 S.E.2d 747 
(1963). 

In cases involving back injury or hernia, 
the elements constituting accident are the 
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interruption of the routine of work and the Pardue v. Blackburn Bros. Oil & Tire 
introduction thereby of unusual conditions Co., 260 N.C. 413, 132 S.E.2d 747 (1963). 
likely to result in unexpected consequences. 


§ 97-3. Presumption that all employers and employees have come 
under provisions of chapter. 


Cited in Laughridge v. South Mountain 
Pulpwood Co., 266 N.C. 769, 147 S.E.2d 
213 (1966). 


§ 97-4. Notice of nonacceptance and waiver of exemption. 


Compensation Policy Held to Cover Ex- notwithstanding the premium on the pol- 
ecutives Not Filing Nonacceptance Notice. icy is based on the compensation of a single 
—Where a corporate employer with less nonexecutive employee and the parties in- 
than five employees procures a policy of | tended to cover him only, unless notice of 
compensation insurance, such employer is nonacceptance by the executive officers is 
presumed to have accepted the provisions duly filed with the Industrial Commission. 
of the Workmen’s Compensation Act, and lLaughridge v. South Mountain Pulpwood 
such policy covers its executive officers Co., 266 N.C. 769, 147 S.E.2d 213 (1966). 


§ 97-6. No special contract can relieve an employer of obligations. 


Cross Reference. — As to settlements Quoted in Laughridge v. South Mountain 
between employee and employer, see § Pulpwood Co., 266 N.C. 769, 147 S.E.2d 
97-17 and note thereto. 213 (1966). 


§ 97-7. State or subdivision and employees thereof. 


Applied in Stanley v. Brown, 261 N.C. 
243,134) S.Fe2de32i (1964). 


§ 97-9. Employer to secure payment of compensation. 

Cross Reference.—See note to § 97-10.1. ployee within the protection of this statute, 

Section Limits Employer’s Liability— to show that his act was such as would 
When certain specified conditions are com- have been imputed to the employer at com- 
plied with, this section limits the liabilty of |. mon law. Altman v. Sanders, 267 N.C. 158, 
an employer for personal injury or death by 148 S.E.2d 21 (1966). 


accident of his employees as provided in Employee Cannot, etc.— 
the Workmen’s Compensation Act. Gibbs This section relieves an employee from 
v. Carolina Power & Light Co., 265 N.C. liability for negligence resulting in injury 
459, 144 S.E.2d 393 (1965). to a fellow employee when the employees 
Employee Is Deprived of Certain Com- and employer are subject to the Workmen’s 
mon-Law Rights——The Workmen’s Com: Compensation Act and the injury arises out 
pensation Act provides compensation for of and in the course of the employment. 
an employee who sustains an injury by ac- Stanley v. Brown, 261 N.C. 243, 134 S.E.2d 
cident arising out of and in the course of 321 (1964). 
his employment without regard to whether Where the facts show that plaintiff was 
his injury was caused by negligence at- injured in the course and scope of his em- 


tributable to the employer, but the act also. ployment while riding in an automobile 
deprives the employee of certain rights driven by defendant, a fellow employee of 
which he had at the common law. Hicks v. _ plaintiff, who at the time was carrying 
v. Guilford County, 267 N.C. 364, 148 plaintiff to his home in the conduct of his 
S.E.2d 240 (1966) employer’s business and pursuant to au- 

Meaning of “Those Conducting His _ thority and direction given him by his em- 
Business.”—The pnrase, “those conducting ployer, plaintiff may not hold defendant 


his [the employer’s] business,” which ap- liable in an action at law for negligence, 
pears in this section, should be given a lib- since defendant was a person conducting 
eral construction. One must be deemed to’ the business of his employer within the 
be conducting his employer’s business, purview of the immunity provision of this 
within the meaning of this section, when- section. Burgess v. Gibbs, 262 N.C. 462, 137 
ever he, himself, is acting within the course S.E.2d 806 (1964). 

of his employment, as that term is used in Where the employer maintains insurance 
the Workmen’s Compensation Act. It is coverage, as specified in this section, an 
not necessary, in order to bring an em- employee who is subject to the provisions 
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of the Workmen’s Compensation Act and 
who sustains an injury, arising out of and 
m the course of his or her own employ- 
ment, cannot maintain an action at com- 
mon law against another employee whose 
negligence, while conducting the employ- 
er’s business, was the proximate cause of 
the injury. Altman v. Sanders, 267 N.C. 
158, 148 S.E.2d 21 (1966). 

Where the employer furnished a parking 
lot for his employees and plaintiff em- 
ployee, after parking her car and while 
walking to the plant to report for work, 
was struck by a vehicle operated by another 
employee who was then backing into a 
parking space preparatory to reporting for 
work, the accident arose in the course of 
the employment, precluding an action at 
common law by either employee against 
the other. Altman v. Sanders, 267 N.C. 158, 
148 S.E.2d 21 (1966). 


An officer or agent, etc.— 

The protection of this section against 
suit by an injured employee extends to of- 
ficers of the corporate employer whose acts 
are such as to render the corporate em- 
ployer liable therefor. Lewis v. Barnhill, 
267 N.C. 457, 148 S.E.2d 536 (1966). 

Protection Does Not Extend to Inde- 
pendent Contractors. — The protection of 
this section against suit by an injured em- 
ployee does not extend to independent con- 
tractors performing work pursuant to their 
contracts with the employer of the injured 
person. Lewis v. Barnhill, 267 N.C. 457, 
148 S.E.2d 536 (1966). 

Nor to Physician Treating Employees 
Sent to Him by Plant Manager.--Where a 
physician is carrying on an independent 
practice of medicine or surgery, he is not 
“conducting the business” of an industrial 
corporation merely because the manager 
of the plant sends to him, for examination 
and treatment, those who, from time to 
time, sustain injuries in the plant. Under 
these circumstances, this section does not 
deprive the employee of his common-law 
right to sue a physician or surgeon who, 
in the course of such examination or treat- 
ment, is negligent and thereby aggravates 
the original injury. Bryant v. Dougherty, 
267 N.C. 545, 148 S.E.2d 548 (1966). 

Co-employee’s Immunity Does Not Ex- 
tend to Employer.—By reason of the fact 
that an employee was within the course of 
her employment at the time of the alleged 
injury to the plaintiff, this section throws 
about her a cloak ot immunity from suit on 
account of such injury even if it was caused 
by her negligence in the operation of the 
automobile. This section does not, however, 
extend this immunity to her husband, if it 
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is established that she was driving the au- 
tomobile as his agent and within the course 
of such employment. Altman v. Sanders, 
267 N.C. 158, 148 S.E.2d 21 (1966). 


Where a judgment in favor of a defen- 
dant, the employee or agent of her husband, 
does not rest upon the ground that she was 
not negligent, but rests upon the ground 
that this section makes her personally im- 
mune from suit on account of her negli- 
gence because, at the time of her negligent 
act or omission, she was in che course of 
her employment by a company, it is error 
to dismiss the action as against her husband 
since this statutory immunity has no con- 
nection with her employment by her hus- 
band to drive his automobile. He was act- 
ing, through her, in the driving of the au- 
tomobile, if she was operating it with his 
consent and pursuant to the family pur- 
pose for which he maintained the auto- 
mobile. It is as if he were personally 
present driving the vehicle in the same 
manner. Obviously, if he had brought his 
wife to her work, and had driven as she 
is alleged to have done, the Workmen’s 
Compensation Act would not have made 
him immune to suit by the plaintiff, for he 
was not conducting the company’s busi- 
ness. He is equally subject to suit when, 
by the fiction of the law, he so drives by 
and through his wife as his agent. Though 
she, his agent or employee, is immune to 
suit by the plaintiff, he is not. Altman v. 
Sanders, 267 N.C. 158, 148 S.E.2d 21 
(1966). 


Lending Employee May Relieve Em- 
ployer of Liability for His Negiigence.—An 
employer may lend or otherwise furnish his 
employee to another person so as to be re- 
lieved from liability for an injury caused 
by the negligence of the employee in per- 
forming work for the other person. It is 
equally true that an employer may, for a 
consideration or otherwise, direct his em- 
ployee to go upon the premises of another 
and there perform work, to be designated 
by such other person, without severing the 
employment relation between the general 
employer and the employee. Lewis v. Barn- 
hill, 267 N.C. 457, 148 S.F.2d 536 (1966). 


Test Is Right to Control Manner of Do- 
ing Work.—The crucial test in determin- 
ing whether a servant furnished by one 
person to another becomes the employee of 
the person to whom he is loaned 1s whether 
he passes under the latter’s right of control 
with regard not only to the work to be 
done but also to the manner of performing 
it. Lewis v. Barnhill, 267 N.C. 457, 148 
S.E.2d 536 (1966). 
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Original Employment Is Presumed to 
Continue. — Where one is engaged in the 
business of renting out trucks. automobiles, 
cranes, or any other machine, and furnishes 
a driver or operator as part of the hiring, 
there is a factual presumption that-the op- 
erator remains in the employ of his original 
master, and unless that presumption is 
overcome by evidence that the borrowing 
employer in fact assumes control of the 
employee’s manner of performing the work, 
the servant remains in the service of his 
original employer. Lewis v. Barnhill, 267 
N.C. 457, 148 S.E.2d 536 (1966). 

Joint employment occurs when a single 
employee, under contracts with two em- 
ployers, simultaneously performs the work 
of both under the control of both. In such 
a case, both employers are liable for work- 
men’s compensation Leggette v. J. D. 
McCotter, Inc., 265 N.C. 617, 144 S.E.2d 
849 (1965). 

One may be the servant or agent of an- 
other and acting within the course of his 
employment so as to make such employer 
or principal liable, under the doctrine of 
respondeat superior, for injuries prox- 
imately caused by his negligence, and at 
the same time be also in the course of his 
employment by another employer within 
the meaning of the Workmen’s Compensa- 
tion Act. Altman v. Sanders, 267 N.C. 158, 
148 §.E.2d 21 (1966). 

The operator of equipment may be held 
the employee of both the general employer 
and the special employer with regard to 
liability under the Workmen’s Compensa- 
§ 

This section is designed to carry out the 
purpose of the Workmen’s Compensation 
Act, which is to provide limited benefits to 
an employee for an injury by accident aris- 
ing out of and in the course of his employ- 
ment, and for certain occupational diseases, 
regardless of negligence or other fault on 
the part of the employer, and, on the other 
hand, to limit the liability of the employer 
so as to protect him against the possibility 
of a much larger judgment, such as was 
possible at common law when negligence 
by the employer was found. Bryant v. 
Dougherty, 267 N.C. 545, 148 S.E.2d 548 
(1966). 

This section applies only to proceedings 
against the employer, and so against his 
insurance carrier. Bryant v. Dougherty, 
267 N.C. 545, 148 S.E.2d 548 (1966). 

Act Is Inapplicable Where Employment 
Relation Does Not Exist—The Workmen’s 
Compensation Act relates to the rights and 
liabilities of employee and employer by rea- 
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tion Act when the general employer leases 
the equipment to a special employer who 
directs the work being performed and who 
has the power of terminating the employ- 
ment at the work site but no power to ter- 
minate the general overall employment. 
Leggette v. J. D. McCotter, Inc., 265 N.C. 
617, 144 S.E.2d 849 (1965). 

Third Person Aggravating Injury May 
Be Sued.—There is no basis in the Work- 
men’s Compensation Act for making a 
distinction between the right to sue a third 
person who, by negligence, causes the orig- 
inal injury and the right to sue a third per- 
son who, by negligence, causes an aggra- 
vation of it. Bryant v. Dougherty, 267 N.C. 
545, 148 S.E.2d 548 (1966). 

Evidence held Sufficient—The evidence 
was sufficient to support the findings and 
conclusions of the Industrial Commission 
that at the time of the injury the operator 
was in the dual employment of both the 
general and special employers, and that the 
award for compensation should be split be- 
tween them and their insurance carriers. 
Leggette v. J. D. McCotter, Inc., 265 N.C. 
617, 144 S.E.2d 849 (1965). 

Evidence was sufficient to be submitted 
to the jury and sustain its determination 
that the contractor was an independent 
contractor and that the crane operator 
was his employee and not an employee of 
the builder. Lewis v. Barnhill, 267 N.C. 
457, 148 S.E.2d 536 (1966). 

Applied in Nance v. Parks, 266 N.C. 206, 
146 S.E.2d 24 (1966). 


97-10.1. Other rights and remedies against employer excluded. 


son of injuries and disabilities arising out of 
and in the course of the employment rela- 
tion. Where that relation does not exist, 
the act has no application. Bryant v. 
Dougherty, 267 N.C. 545, 148 S.E.2d 548 
(1966). 

It Deprives Employee of Certain Com- 
mon-Law Rights—7The Workmen’s Com- 
pensation Act provides compensation for 
an employee who sustains an injury by ac- 
cident arising out of and in the course of 
his employment without regard to whether 
his injury was caused by negligence at- 
tributable to the employer, but the act also 
deprives the employee of certain rights 
which he had at the common law. Hicks v. 
Guilford County, 267 N.C. 364, 148 S.E.2d 
240 (1966). 

But Not Rights Disconnected from Em- 
ployment.—The Workmen’s Compensation 
Act does not take away any common-law 
right of the employee, even as against the 
employer, provided the right be one which 
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is disconnected with the employment and 
pertains to the employee, not as an em- 
ployee but as a member of the public. Bry- 
ant v. Dougherty, 267 N.C. 545, 148 S.E.2d 
548 (1966). 

The Workmen’s Compensation Act con- 
templates mutual concessions by employee 
and employer; for that reason, its validity 
has been upheld, and its policy approved. 
Horney v. Meredith Swimming Pool Co., 
267 N.C. 521, 148 S.E.2d 554 (1966). 

Under the Workmen’s Compensation 
Act, the master in exchange for limited lia- 
bility was willing to pay on some claims in 
the future where in the past there had been 
no liability at all. Horney v. Meredith 
Swimming Pool Co., 267 N.C. 521, 148 
S.E.2d 554 (1966). 

Liability based on negligence was elim- 
inated by the Workmen’s Compensation 
Act. Horney v. Meredith Swimming Pool 
Co., 267 N.C. 521, 148 S.E.2d 554 (1966). 

Hence, Statutes Authorizing Recovery 
for Negligent Death Became Ineffective.— 
The philosophy of workmen’s compensation 
is that when employer and employee accept 
the terms of the act their relations become 
contractual, and other statutes authorizing 
recovery for negligent death become inef- 
fective. Horney v. Meredith Swimming 
Pool Co., 267 N.C. 521, 148 S.E.2d 554 
(1966). 


Since the Workmen’s Compensation Act 
by its terms repeals all inconsistent legisla- 
tion, the rights and remedies thereby given 
are substituted for those theretofore pro- 
vided by the Death Act. The result is that 
where an employee contracts to work under 
the Workmen’s Compensation Act, the 
damages to be paid by the employer in 
case of death are limited by that act, and 
an action cannot be maintained in disregard 
of that act. Horney v. Meredith Swimming 
Pool Co., 267 N.C. 521, 148 S.E.2d 554 
(1966). 


Remedy against Employer, etc.— 

Where the employer and the employee 
are subject to and have accepted and com- 
plied with the provisions of the Workmen’s 
Compensation Act, the rights and rem- 
edies therein granted to the employee ex- 
clude all other rights and remedies in his 
favor against the employer. Bryant v. 
Dougherty, 267 N.C. 545, 148 S.E.2d 548 
(1966). 


Section Not Applicable to Liability of 
Physician Treating Employee.—This sec- 
tion has no relation to the liability of an at- 
tending physician or surgeon for negli- 
gence in the treatment of an injured em- 
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ployee. Bryant v. Dougherty, 267 N.C. 545, 
148 S.E.2d 548 (1966). 


Or Patron of Employer’s Business Such 
as Shareholder or Member.—The immunity 
granted by this section does not extend to 
an independent contractor, or to the em- 
ployees of such independent contractor, en- 
gaged in work upon the premises of the 
employer of the injured plaintiff. It would 
surely follow that the immunity would not 
extend to a mere patron of the employer’s 
business, even though such patron be also 
a stockholder, or otherwise a member, of 
the corporation which owns the business 
and employs the injured plaintiff. McWil- 
liams v. Parham, 269 N.C. 162, 152 S.E.2d 
117 (1967). 

Allegations that defendant was enjoying 
the privileges of membership in playing on 
a golf course, even if such allegations be 
construed to mean that defendant was a 
member and stockholder of the club, do 
not show that defendant was an employer 
of a caddy of preceding players, and do not 
show that defendant was “conducting” the 
business of the club, and therefore such de- 
fendant is not entitled to allege the defense 
of immunity under the Workmen’s Com- 
pensation Act in an action by the caddy to 
recover for injuries resulting when struck 
by a ball driven by defendant. McWilliams 
v. Parham, 269 N.C. 162, 152 S.E.2d 117 
(1967). 

Action for Wrongful Death, etc.— 

The Workmen’s Compensation Act deals 
expressly with cases where the com- 
pensable injury results in death. The rem- 
edies provided thereby exclude all other 
rights and remedies of the employee, his 
dependents, next of kin, or representative 
as against the employer at common law or 
otherwise on account of such injury or 
death. Horney v. Meredith Swimming Pool 
Co., 267 N.C. 521, 148 S.E.2d 554 (1966). 


Under the Workmen’s Compensation Act 
a certain liability is imposed for death, and 
that liability is exclusive. No other respon- 
sibility is left which springs from the oc- 
currence upon which liability rests—death 
—and the effect of the compensation as a 
satisfaction of all other claims is in no way 
limited or impaired by the circumstances 
or the identity of the persons to whom it is 
paid or because in a given case no one sur- 
vives to take advantage of the statute. 
Horney v. Meredith Swimming Pool Co., 
267 N.C. 521, 148 S.E.2d 554 (1966). 

Applied in Burgess v. Gibbs, 262 N.C, 
462, 137 S.E.2d 806 (1964); Fender v. Gen- 
eral Elec. Co., 260 F. Supp. 75 (W.D.N.C. 
1966). 
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§ 97-10.2. Rights under article not affected by liability of third 
party; rights and remedies against third parties. 


Section Governs Rights to Sue Third 
Persons.—This section governs the respec- 
tive rights of the employee, the employer, 
and the employer’s insurance carrier to 
maintain actions for damages against third 
parties; that is, persons other than the em- 
ployer and those conducting his business. 
Bryant v. Dougherty, 267 N.C. 545, 148 
S.E.2d 548 (1966). 

Unless There Is Express Contract, etc.— 

The Workmen’s Compensation Act pro- 
vides that a third party shall have no right 
(other than to assert the joint ot concur- 
ring negligence of the employer) “Dy way 
of contribution or otherwise against the 
employer, except any right which may 
exist by reason of an express contract of 
indemnity between the employer and the 
third party, which was entered into prior to 
the injury to the employee.” Gibbs v. Caro- 
lina Power & Light Co., 265 N.C. 459, 144 
9.E.2d 393 (1965). 

Contracts for Indemnity are Recognized. 
—This section recognizes the right of third 
parties to provide by contract with employ- 
ers for indemnity against liability to em- 
ployees for the consequences of their neg- 
ligence and to enforce the contracts. Gibbs 
v. Carolina Power & Light Co., 265 N.C. 
459, 144 $.F.2d 393 (1965). 

The Workmen’s Compensation Act rec- 
ognizes the right of third parties to en- 
force express contracts of indemnity 
against employers. Gibbs v. Carolina Power 
& Light Co, 265 N.C. 459, 144 S.E.ed 
393 (1965). 

Action Not Governed by, etc.— 

Insofar as the provisions of this section 
are in conflict with or supersede any of the 
rules of civil procedure, an action against a 
third party by an employee or employer to 
recover for injury to employee caused by 
the alleged negligence of the third party is 
governed by the provisions of the Work- 
men’s Compensation Act and not by the 
Code of Civil Procedure. Gibbs v. Carolina 
Power & Light Co., 265 N.C. 459, 144 
S.E.2d 393 (1965). 

When Action Must Be in Name of Em- 
ployee by Employer or Carrier with Right 
of Action.—If, at the time of the institu- 
tion of an action against a negligent third 
party, the right of action is in the employer 


or his insurance carrier, the action may 
not be maintained in the name of the in- 
jured employee, unless the complaint dis- 
closes that the action was instituted in the 
name of such injured employee by either 
the employer or his carrier. Gibbs v. Caro- 
lina Power & Light Co., 265 N.C. 459, 144 
S.E.2d 393 (1965). 

Court May Not Join, etc.— 

Employee is to have the exclusive priv- 
ilege to prosecute his action to a final con- 
clusion without the presence of either the 
employer or the insurance carrier unless 
extraordinary circumstances require their 
joinder. Gibbs v. Carolina Power & Light 
Co., 265 N.C. 459, 144 S.E.2d 393 (1965). 

An action by an employee against a third 
party shall not be encumbered by including 
as parties, plaintiff or defendant, the em- 
ployer or insurance carrier, nor by bring- 
ing in irrelevant causes of action. Gibbs 
v. Carolina Power & Light Co., 265 N.C. 
459, 144 $.F.2d 393 (1965). 

Proceeds of Settlement, etc.— 

The distribution of any recovery is a 
matter for the Industrial Commission under 
subsection (f). Spivey v. Babcock & Wil- 
cox Co. 264 N.C. 387, 141 S.E.2d 808 
(1965). 

Subsection (f) provides adequate protec- 
tion against double recovery by the injured 
employee on account of aggravation of his 
original injury through the physician’s neg- 
ligence. Bryant v. Dougherty, 267 N.C. 545, 
148 S.E.2d 548 (1966). ; 

Evidence of Compensation Payments In- 
admissible, etc.— 

The amount of compensation and other 
benefits paid to or for the employee on ac- 
count of the injury for which he is seeking 
damages, is not admissible in evidence in 
his suit against a third party. Spivey v. 
Babcock & Wilcox Co., 264 N.C. 387, 141 
S.E.2d 808 (1965). 

This section prcvides that the compen- 
sation paid under the Workmen’s Compen- 
sation Act cannot properly be shown to 
the jury. Lewis v. Barnhill, 267 N.C. 457, 
148 S.E.2d 536 (1966). 

Cited in Young v. Baltimore & ORR 
266 N.C. 458, 146 S.E.2d 441 (1966); Bowen 
v. Iowa Nat’! Mut. Ins. Co., 270 N.C. 486, 
155 $.E.2d 238 (1967). 


§ 97-13. Exceptions from provisions of article. 


(c) Prisoners.—This article shall not apply 


the State or any subdivision thereot, 
ever any prisoner assigned to the State 


to prisoners being worked by 


except to the following extent: When- 
Department of Correction shall suffer ac- 
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cidental injury arising out of and in the course of the employment to which he 
had been assigned, if the results of such injury continue until after the date of 
the lawful discharge of such prisoner to such an extent as to amount to a dis- 
ability as defined in this article, then such discharged prisoner may have the 
benefit of this article by applying to the Industrial Commission as any other 
employee; provided, such application is made within twelve months from the 
date of discharge; and provided, further, that the maximum compensation to 
any prisoner shall not exceed ten dollars per week and the period of compensa- 
tion shall relate to the date of his discharge rather than to the date of the acci- 
dent, and prisoners who have been discharged prior to March 15, 1941, who 
are covered by the terms of the subsection may have twelve months from March 
15, 1941, in which to apply for its benefits, but as to such prisoners their com- 
pensation shall be computed only from the date of their application and shall 
not be cumulative for any prior period; and no award shall be made for facial 
disfigurement, and no award other than burial expenses shall be made for any 
prisoner whose accident results in death; and no award shall be made for any 
injury where there is no apparent or outward physical evidence of such injury, 
unless it is clearly established by medical opinion and supporting testimony that 
the matter complained of results solely from the accident arising out of and in 
the course of employment. If any person who has been awarded compensation 
under the provisions of this section shall be recommitted to prison upon convic- 
tion for an offense committed subsequent to the award, such compensation shall 
immediately cease and determine. Any awards made under the terms of this sub- 
section shall be paid by the State Department of Correction from the funds avail- 
able for the operation of the Department of Correction. The provisions of G.S. 
97-10 shall apply to prisoners and discharged prisoners entitled to compensation 
under this subsection and to the State in the same manner as said section applies 
to employees and employers. 


(1967, c. 996, s. 13.) 


I. IN GENERAL. 


Editor’s Note.— 

The 1967 amendment, effective Aug. 1, 
1967, substituted “State Department of 
Correction” for “State Prison Department” 
in the first and third sentences of subsec- 
tion (c) and substituted “Department of 
Correction” for “Prison Department” at 
the end of the third sentence of such sub- 
section. 


As the rest of the section was not af- 
fected by the amendment, only subsection 
(c) is set out. 


Quoted in Horney v. Meredith Swim- 


Realty Co., 266 N.C. 615, 146 S.E.2d 651 
(1966). 


V. NUMBER OF EMPLOYEES. 


Where a corporate employer with less 
than five employees procures a policy of 
compensation insurance, such employer is 
presumed to have accepted the provisions 
of the Workmen’s Compensation Act, and 
such policy covers its executive officers 
notwithstanding the premium on the policy 
is based on the compensation of a single 
nonexecutive employee and the parties in- 
tended to cover him only, unless notice of 
nonacceptance by the executive officers is 


ming Pool Co., 267 N.C. 521, 148 S.E.2d 
554 (1966). 
Cited in Crawford v. General Ins. & 


§ 97-16. Defenses denied to nonelecting employer as against 
nonelecting employee. — When both the employer and employee elect not to 
operate under this article, the liability of the employer shall be the same as though 
he alone rejected the terms ot this article, and in any suit brought against him by 
such employee the employer shall not be permitted to avail himself of any of the 
common-law defenses cited in § 97-14. Provided, however, that in Ashe, Avery, 
Bladen, Carteret, Caswell, Cherokee, Gates, Hyde, Macon, Pender, Perquimans, 
Watauga and Wilkes counties any sheriff may exempt himself and any and all 
deputies appointed by him from the provisions of this article by notice in writing 
to the Industrial Commission, such notice to be made on forms prescribed by the 
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duly filed with the Industrial Commission. 
Laughridge v. South Mountain Pulpwood 
Co., 266 N.C. 769, 147 S.E.2d 213 (1966). 
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Industrial Commission. (1929, c. 120, s. 17; 1931, c. 274, s. 2; 1939, ¢. 2/7 ines 


1943, c. 543; 1967, c. 182.) 


Editor’s Note.— 
The 1967 amendment, effective July 1, 


1967, deleted “Union” from the list of 
counties in the proviso. 


§ 97-17. Settlements allowed in accordance with article. 


Agreement Nullifying Workmen’s Com- 
pensation Act Not Permitted.—The Indus- 
trial Commission has the inherent power, 
upon application made in due time, to re- 
lieve a party from a judicial determination 
of his rights when the decision is a product 
of mistake, fraud, or excusable neglect, 
but this power to prevent injustice by 
fraud, mistake, or excusable neglect does 
not extend so far as to permit a nullifica- 
tion of the Workmen’s Compensation Act 
by an agreement between a party entitled 
to receive and a party obligated to pay 
compensation that they will disregard its 
provisions. Stanley v. Brown, 261 N.C. 248, 
134 S.E.2d 321 (1964). 


§ 97-18. Prompt payment of compensation required; 


notice to Commission; penalties. 


Setting Aside Settlement.— 

Where an employee has received benefits 
from an agreement for compensation ex- 
ecuted by himself, his employer, and the 
insurance carrier, which agreement was 
duly approved by the Industrial Commis- 
sion, he may attack and have such agree- 
ment set aside only for fraud, misrepresen- 
tation, undue influence, or mutual mistake, 
and he may not attack it on the ground 
that the jurisdictional facts therein alleged 
in regard to the relationship of employer 
and employee and that the accident arose 
out of and in the course of the employment 
were untrue. Tabron v. Gold Leaf Farms, 
Inc., 269 N.C. 393, 152 S.E.2d 533 (1967). 


installments; 


(e) If any installment of compensation payable in accordance with the terms 
of an agreement approved by the Commission is not paid within fourteen days 


after it becomes due, as provided in subsection (b) 


of this section, or if any in- 


stallment of compensation payable in accordance with the terms of an award by 


the Commission is not paid within 


vided in subsection (c) of this section, t 


fourteen days after it becomes due, as pro- 
here shall be added to such unpaid in- 


stallment an amount equal to 10 per centum thereof, which shall be paid at the 
same time as, but in addition to, such installment, unless such nonpayment is eXx- 
cused by the Commission after a showing by the employer that owing to condi- 
tions over which he had no control such installment could not be paid within 


the period prescribed for the payment. 
(1967, ci, 1229, Ss. 2:) 


Editor’s Note. — The 1967 amendment 
struck out “without an award” following 
“Commission” near the beginning of sub- 
section (e). 


§ 97-19. Liability 


As only subsection (e) was changed by 
the amendment, the rest of the section is 
not set out. 


of principal contractors; certificate that subcon- 


tractor has complied with law; right to recover compensation of those 
who would have been liable; order of liability. 


Section Not Applicable, etc.— 

This section imposes liability, under cer- 
tain specified circumstances, on the princi- 
pal contractor or employer for injuries and 
death to employees of his independent con- 
tractor or of his subcontractor, but the 


provisions of this section do not extend to 
his independent contractor personally or 
to his subcontractor personally when he 
is an independent contractor. Richards v. 
Nationwide Homes, 263 N.C. 295, 139 
S.E.2d 645 (1965). 


§ 97-22. Notice of accident to employer. 


Pleadings.— Unless the notice of accident 
required by this section and § 97-23 is so 
considered, the Workmen’s Compensation 


Act makes no mention of pleadings. Clark 
vy. Gastonia Ice Cream Co., 261 N.C. 234, 
134 S.E.2d 354 (1964). 
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§ 97-23. What notice is to contain; defects no bar; notice personally 
or by registered letter or certified mail. 


Pleadings.—See same catchline in note 


to § 97-22. 


§ 97-24. Right to compensation barred after two years; destruction 


of records. 

The requirement that claim be filed, 
etc.— 

The requirement that a claim be filed in 
accord with the provisions of this section 
constitutes a condition precedent to the 


right to compensation, and is not a statute 
of limitations. Montgomery v. Horneytown 
Fire Dep’t, 265 N.C. 553, 144 S.E.2d 586 
(1965). 


§ 97-25. Medical treatment and supplies. 


Payment of Full Wages Does not Deter- 
mine Liability for Treatment.—The act of 
an employer in paying an injured employ- 
ee’s wages in full from the date of the in- 
jury should not be determinative of the 
employee’s disability and thereby relieve 
the employer or insurance carrier from lia- 
bility for hospital and medical care de- 
signed to improve his capacity to earn 
wages. Ashley v. Rent-A-Car Co., 271 N.C. 
76, 155 S.E.2d 755 (1967). 

The rule that denies compensation to an 
injured employee who has lost no wages is 
necessarily applied in some cases growing 
out of § 97-30 in order to determine the 
amount of compensation due, but it is not 
applicable to medical, surgical, hospital, 
and nursing services under this section, as 
medical and hospital expenses are not a 
part of, and are not included in, determining 
recoverable compensation. Ashley v. Rent- 
A-Car Co., 271 N.C. 76, 155 S.E2d 755 
(1967). 

Additional Medical Treatment, etc.— 

The provision of this section that the em- 
ployer should be liable for medical and 
nursing services for such time as such ser- 


vices will tend to lessen the period of dis- 
ability does not preclude such payments 
when the disability is permanent, provided 
such services will tend to lessen the degree 
of disability. Ashley v. Rent-A-Car Co., 
271 N.C. 76, 155 $.b.2d 755 (1967). 

The legislature which enacted the Work- 
men’s Compensation Act did not intend 
that there must be complete recovery with- 
in a stated time in order that an employee 
might continue to receive medical benefits 
under the statute beyond the ten-week pe- 
riod. Ashley v. Rent-A-Car Co., 271 N.C. 
76, 155| Oaby.2d 755) (1967). 

Cost of Treatment of Veteran May Be 
Recovered. — The Administrator of Vet- 
erans Affairs may recover from the em- 
ployer and its insurance carrier the cost of 
treatment in a veterans hospital for com- 
pensable injuries received by an indigent 
ex-serviceman in the course of his employ- 
ment. Marshall v. Rebert’s Poultry Ranch 
& Egg Sales, 268 N.C. 223, 150 S.E.2d 423 
(1966). 

Applied in Godwin v. Swift & Co., 270 
N.C. 690, 155 S.E.2d 157 (1967). 


§ 97-26. Liability for medical treatment measured by average cost 
in community; malpractice of physician. 


Liability of Physician or Surgeon Is Not 
Affected by This Section.—The purpose of 
this section is to treat the consequences of 
malpractice by a physician or surgeon as 
part of the consequences of the original in- 
jury as between the employee and the em- 
ployer, and so, the employer’s insurance 
carrier. Thus, the employee’s right to ben- 
efit under the Workmen’s Compensation 
Act on account of the consequences of such 
malpractice does not depend upon the em- 
ployer’s negligence. Conversely, the em- 
ployer’s liability for such consequences of 
malpractice by a physician or surgeon is 
limited to those benefits provided under the 
act. It was not the purpose of this section 
to affect in any way the liability of the 
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physician or surgeon. Bryant v. Dougherty, 
267 N.C. 545, 148 S.E.2d 548 (1966). 

This section relates to the right of the 
employee to recover damages or benefits 
under the Workmen’s Compensation Act 
from the employer, and so from the insur- 
ance carrier of the employer. It does not 
impose liability upon the physician or sur- 
geon or relieve him thereof. Bryant v. 
Dougherty, 267 N.C. 545, 148 S.E.2d 548 
(1966); Bryant v. Dougherty, 270 N-C. 748, 
155 S.E.2d 181 (1967). 

Employee Is Not Deprived of Right of 
Action against Physician or Surgeon—The 
Workmen’s Compensation Act does not de- 
prive an employee of a right to maintain an 
action at common law for malpractice 
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against the physician or surgeon selected 
by the employer to treat his injuries re- 
ceived in the course of his employment, 
when the physician is not a full-time em- 
ployee of the employer. Bryant v. Doug- 
herty, 267 N.C. 545, 148 S.E.2d 548 (1966). 

The Workmen’s Compensation Act does 
not abrogate the employee’s common-law 
right of action against the attending phy- 
sician or surgeon, and does not confer upon 
the Industrial Commission jurisdiction to 
hear and determine such action. Bryant v. 
Dougherty, 270 N.C. 748, 155 S.E.2d 181 


(1967). 
Provided Physician Carries on Inde- 
pendent Practice. — Where a physician is 


carrying on an independent practice of 
medicine or surgery, he is not “conducting 
the business” of an industrial corporation 
merely because the manager of the plant 
sends to him, for examination and treat- 
ment, those who, from time to time, sus- 
tain injuries in the plant. Under these cir- 
cumstances, § 97-9 does not deprive the em- 
ployee of his common-law right to a physi- 
cian or surgeon who, in the course of such 
examination or treatment, is negligent and 
thereby aggravates the original injury. Bry- 
ant v. Dougherty, 267 N.C. 545, 148 S.E.2d 
548 (1966). 

The physician and carrier, etc.— 

The malpractice of the physician or sur- 
geon selected by the employer or carrier is 
not ground for an independent action 
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against the employer or the carrier but is, 
as to them, one of the consequences of the 
original injury and is to be compensated as 
such in accordance with the provision of 
the Workmen’s Compensation Act. Hence, 
a cross action for contribution on the 
theory that the carrier and the physician 
were joint tort-feasors did not lie. Bryant 
v. Dougherty, 267 N.C. 545, 148 S.E.2d 548 
(1966). 

Commission Does Not Have Jurisdiction 
of Malpractice Action. — The Workmen’s 
Compensation Act does not confer upon 
the Industrial Commission jurisdiction to 
hear and determine an action brought by 
an injured employee against a physician or 
surgeon to recover damages for injury due 
to the negligence of the latter in the per- 
formance of his professional services to the 
employee. Bryant v. Dougherty, 267 N.C. 
545, 148 $.E.2d 548 (1966); Bryant v. Doug- 
herty, 270 N.C. 748, 155 S.E.2d 181 (1967). 

Superior Court Has Jurisdiction of Such 
Action.—Since the Workmen’s Compensa- 
tion Act does not abrogate the employee’s 
common-law right of action against the at- 
tending physician or surgeon and does not 
confer upon the Industrial Commission ju- 
risdiction to hear and determine such ac- 
tion, the superior court has jurisdiction to 
do so. Bryant v. Dougherty, 267 N.C. 545, 
148 S.E.2d 548 (1966). 

Applied in Godwin v. Swift & Co., 270 
N.C. 690, 155 S.E.2d 157 (1967). 


§ 97-29. Compensation rates for total incapacity.—Except as herein- 


after otherwise provided, where the incapacity for work resulting from the in- 
jury is total, the employer shall pay or cause to be paid, as hereinafter provided, 
to the injured employee during such total disability a weekly compensation equal 
to sixty percent of his average weekly wages, but not more than forty-two dol- 
lars ($42.00), nor less than ten dollars per week during not more than four hun- 
dred weeks from the date of the injury, provided that the total amount of com- 
pensation paid shall not exceed fifteen thousand dollars. 


In cases in which total and permanent disability results from paralysis result- 
ing from an injury to the brain or spinal cord or from loss of mental capacity re- 
sulting from an injury to the brain, compensation, including reasonable and neces- 
sary nursing services, medicines, sick travel, medical, hospital, and other treatment 
or care shall be paid during the life of the injured employee, without regard to 
the four hundred weeks limited herein or to the fifteen thousand dollars. maxi- 
mum compensation under this article. In all such cases, however, if death results 
from the injury and within three hundred and fifty weeks from the date of 
accident and before the compensation paid totals fifteen thousand dollars, then 
compensation shall be paid for the remainder of the three hundred and fifty week 
period or until the full fifteen thousand dollars, including the five hundred dollar 
funeral benefit, shall have been paid, whichever is sooner, as in any other death 
case. 

The weekly compensation payment for members of the North Carolina National 
Guard and the North Carolina State Guard shall be the maximum amount of 
forty-two dollars ($42.00) per week as fixed herein. The weekly compensation 
payment for deputy sheriffs, or those acting in the capacity of deputy sheriffs, 
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who serve upon a fee basis, shall be ten dollars a week as fixed herein, provided that 
the last sentence herein shall not apply to Ashe, Avery, Bladen, Carteret, Caswell, 
Cherokee, Gates, Hyde, Macon, Pender, Perquimans, Union, Watauga, and 
Wilkes counties. 


An officer or member of the State Highway Patrol shall not be awarded any 
weekly compensation under the provisions of this section for the first two years 
of any incapacity resulting from an injury by accident arising out of and in the 
course of the performance by him of his official duties if, during such incapacity, 
he continues to be an officer or member of the State Highway Patrol, but he 
shall be awarded any other benefits to which he may be entitled under the pro- 
visions of this article. (1929, c. 120, s. 29; 1939, c. 277, s. 1; 1943 er 502s. os 
c. 543: c. 672, s. 2; 1945, c. 766; 1947, c..823; 1949, c. 1017; 1LOScee 70] sak: 
POnaeihl ors el cal 10553241955, c, 1026, 5.5 5.1957,-c. 1217; 1963, c. 604, 


g/l 21967, ce: 84; si-1.) 

Editor’s Note.— 

The 1967 amendment, effective July 1, 
1967, increased the compensation rates in 
the first three paragraphs. Section 10 of 
the amendatory act provides that it shall 
apply only to cases originating on and af- 
ter July 1, 1967. 

For note on average weekly wage and 
combination of wages, see 44 N.C.L. Rev. 
1177 (1966). 

Accrued Unpaid Compensation Is Asset 
of Deceased Worker’s Estate.—Compensa- 
tion which accrues under this section dur- 
ing the lifetime of an injured worker, but is 
unpaid at his death, becomes an asset of 
his estate. McCulloh v. Catawba College, 
266 N.C. 513, 146 S.E.2d 467 (1966). 

Spinal cord and brain injuries are placed 
in the same category by this section. God- 
win v. Swift & Co. 270 N.C. 690, 155 
S.B2d)1571(1967). 

And Limitations on Compensation Do 
Not Apply to Such Injuries.—The limita- 
tion of compensation payments for ordinary 
injuries to 400 weeks and a maximum of 
$12,000 (now $15,000) does not apply to 
compensation for spinal cord and brain in- 
juries, which may be authorized for the 
life of the injured employee. Godwin v. 
Swift & Co., 270 N.C. 690, 155 S.E.2d 157 
(1967). 


Payment for care is proper in a case of 
brain or spinal cord injury causing pa- 
ralysis and is authorized for a blind par- 
alytic, but not for an injured person who 
has only a broken leg. Godwin y. Swift & 
Co., 270 N.C. 690, 155 S.E.2d 157 (1967). 

Other Treatment Provision Is in Addi- 
tion to Named Items.—The provision for 
other treatment or care goes beyond and 
is in addition to the specific named es- 
sential items and services set out in this 
section. Godwin v. Swift & Co., 270 N.C. 
690, 155 S.E.2d 157 (1967). 

Approval of Care Charges before Pay- 
ment Substantially Complies with Rules.— 
While some of the charges for care of a 
blind paralytic did not have the prior ap- 
proval of the Commission, but were so ap- 
proved before payment or demand for pay- 
ment was made, this was a substantial, if 
not a technical, compliance with the Com- 
mission’s rules. Godwin v. Swift & Co., 
270 N.C. 690, 155 S.E.2d 157 (1967). 

Applied in Aldridge v. Foil Motor Con 
262 N.C. 248, 136 S.E.2d 591 (1964); Ander- 
son v. Lincoln Constr. Co., 265 N.C. 431, 
144 S.E.2d 272 (1965); Bryan v. First Free 
Will Baptist Church, 267 N.C. 111, 147 
S.E.2d 633 (1966). 


§ 97-30. Partial incapacity. — Except as otherwise provided in § 97-31, 
where the incapacity for work resulting from the injury is partial, the employer 
shall pay, or cause to be paid, as hereinafter provided, to the injured employee 
during such disability, a weekly compensation equal to 60 per centum of the dif- 
ference between his average weekly wages before the injury and the average 
weekly wages which he is able to earn thereafter, but not more than forty-two 
dollars ($42.00) a week, and in no case shall the period covered by such compensa- 
tion be greater than three hundred weeks from the date of injury. In case the 
partial disability begins after a period of total disability, the latter period shall be 
deducted from the maximum period herein allowed for partial disability. An officer 


or member of the State Highway Patrol s 


hall not be awarded any weekly compen- 


sation under the provisions of this section for the first two years of any incapacity 
resulting from an injury by accident arising out of and in the course of the per- 
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formance by him of his official duties if, during such in 
be an officer or member of the State Highway Patrol, 
ay be entitled under the provisions of this 
c. 502, s. 4; 1947, c. 823; 
6; 1957, c. 1217; 1963, c. 604, s, 2; (Ooze c 


any other benefits to which he m 
article. (1929, c. 120, s. 30; 1943, 
1993, 21195, 5..3>1955..c. 1026-5: 
84, s. 2.) 


Editor’s Note.— 

The 1967 amendment, effective July 1, 
1967, increased the maximum weekly com- 
pensation from thirty-seven dollars and 
fifty cents to forty-two dollars. Section 10 
of the amendatory act provides that it 
shall apply only to cases originating on and 
after July 1, 1967. 

Where Employee Loses No Wages.— 
The rule that denies compensation to an 
injured employee who has lost no wages 
is necessarily applied in some cases grow- 
ing out of this section in order to determine 
the amount of compensation due, but it is 
not applicable to medical, surgical, hospital, 
and nursing services under § 97-25, as med- 
ical and hospital expenses are not a part of, 
and are not included in, determining recov- 
erable compensation. Ashley v. Rent-A-Car 
Co., 271 N.C. 76, 155 S.E.2d 755 (1967). 

Extent of Disability Must Be Known.— 
The Commission is not in a position to 
make a proper award until the extent of 


§ 97-31. Schedule of injur 


four thousand dollars. In . 
cannot be fitted and used, tl 


award proper and equit 
dollars ($4,000.00). 


(24) In case of the loss of or permanent in 
or internal organ or part of the body 
payable under any other subdivision 
Commission may award proper and 
exceed four thousand dollars ($4,000.0 
Pants Lands Canoe, s..2° 1955 *'6r-102 
ss. 2, 3; 1963, c. 424, ss. 1, 2; 1967, c. 8 


Editor’s Note.— 

The 1967 amendment, effective itive ds 
1967, increased the maximum compensa- 
tion in subdivisions (21), (22) and (24). 
Section 10 of the amendatory act makes it 
applicable only to cases originating on and 
after July 1, 1967. 

As the rest of the section was not af- 
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ase of enucleation where 
ae Industri 
pensation as for serious facial disfigur 
(22) In case of serious bodily disfigurement for 
payable under any other subdivision of ¢1 
dishgurement resulting from permanent | 
of use of any member of the body for w 
the schedule contained in this section, th 
able compens 
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capacity, he continues to 
but he shall be awarded 


LOST ceases 


disability or permanent injury, if any, is 
determined. Hall v. Thomason Chevrolet, 
Inc., 263 N.C. 569, 139 S.E.2d 857 (1965), 

Since Degree of Disability Is Measure 
for Compensation. — Under this section 
compensation for permanent partial disabil- 
ity is measured by the degree of disability, 
except in case of loss of a member as speci- 
fied in § 97-31. Ashley v. Rent-A-Car Co. 
271 N.C. 76, 155 S.E.2d 755 (1967). 

Burden is on claimant to show permanent 
partial disability. Hall v. Thomason Chev- 
rolet, Inc., 2683 N.C. 569, 139 S.E.2d 857 
(1965). 

And Also Its Degree, — See Hall v. 
Thomason Chevrolet, Inc., 263 N.C. 569, 
139 S.E.2d 857 (1965), 

Award for both partial incapacity under 
this section and for disfigurement under § 
87-31 (22) is now permissible for injuries 
Occurring since July 1, 1963, fallity. 
Thomason Chevrolet, Inc., 263 N.C. 569, 
139 S.E.2d 857 (1965), 


ies; rate and period of compensation. 


(21) In case of serious facial or head 
sion shall award proper and e 


disfigurement, the Industrial Commis- 
quitable compensation not to exceed 
an artificial eye 
al Commission may award com- 
ement. 


which no compensation is 
1s section, but excluding the 
Oss or permanent partial loss 
hich compensation is fixed in 
e Industrial Commission may 
ation not to exceed four thousand 


jury to any important external 
for which no compensation is 
of this section, the Industrial 
equitable compensation not to 
0). (1929, c. 120, s. t's 
6, 8.73 1957009 tee 1c} 
4ST.) 

fected by the amendment, only subdivisions 
(21), (22) and (24) are set out. 

The amending statute of 1963 is not 
retroactive. Arrington v, Stone & Webster 
Eng’r Corp., 264 N.C. 38, 140 S.E.2d 759 
(1965). 

It Separated Provisions for Disf 
ment and Loss of Organ, 


gure- 
— By Session 
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Laws 1963, c. 424, effective July 1, 1963, 
the General Assembly rewrote subdivision 

22) and added subdivision (24), separating 
the provisions for awards of compensation 
for dishgurement and for loss of an im- 
portant organ of the body. Cates v. Hunt 
Constr. Co., 267 N.C. 560, 148 S.E.2d 604 
(1966). 

Which Are Not Covered by Subdivisions 
(1) to (£0).—Subdivisions (1) to (20), in- 
clusive, do not provide any compensation 
whatever for injuries on account of dis- 
figurement. Neither do they provide com- 
pensation for loss of or injury to an organ 
or part of the body. Cates v. Hunt Constr. 
Co., 267 N.C. 560, 148 S.E.2d 604 (1966). 

The philosophy which supports the 
Workmen’s Compensation Act is that the 
wear and tear of the workman, as well as 
the machinery, shall be charged to the in- 
dustry. Cates v. Hunt Constr. Co.. 267 Nat. 
560, 148 S.E.2d 604 (1966). 

Liberal Construction. — The Workmen’s 
Compensation Act should be liberally con- 
strued to the end that the benefits thereof 
shall not be denied upon technical, narrow, 
and strict interpretation. Cates v. Hunt 
Constr. Co., 267 N.C. 560, 148 S.E.2d 604 
(1966). 

The Workmen’s Compensation Act re- 
quires the Industrial Commission and the 
courts to construe the compensation act 
liberally in favor of the injured workman. 
Cates v. Hunt Constr. Co., 267 N.C. 560, 
148 S.E.2d 604 (1966). 

This Section Is Exception to § 97-30.— 
Under § 97-30 compensation for permanent 
partial disability is measured by the degree 
of disability, except in case of loss of a 
member as specified in this section. Ashley 
vy. Rent-A-Car Co.,271 N.C. 76, 155 S.E.2d 
755 (1967). 

Provisions Are Mandatory.— 

Subdivision (21) is mandatory in provid- 
ing that the Industrial Commission shall 
award proper and equitable compensation, 
not to exceed $3,500 (now $4,000), for se- 
rious facial or head disfigurement. Cates v. 
Hunt Constr. Co., 267 N.C. 560, 148 S.E.2d 
604 (1966). 

“Disfigurement.” — A disfigurement is a 
blemish, a blot, a scar or a mutilation that 
is external and observable, marring the ap- 
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pearance. Arrington v. Stone & Webster 
Eng’r Corp., 264 N.C. 38, 140 S.E.2d 759 
(1965). 

Loss of Senses of Taste and Smell Com- 
pensable under Subdivision (24).—Under 
the present law, subdivision (24), an award 
of compensation for loss of sense of taste 
or smell would unquestionably be sustained, 
where from the circumstances it could be 
reasonably presumed that the workman 
suffered diminution of his future earning 
power by reason of such loss. Arrington 
vy. Stone & Webster Eng’r Corp., 264 N.C. 
38, 140 S.E.2d 759 (1965). 

But Not under Subdivision (21).—Loss 
of the senses of taste and smell is not com- 
pensable under subdivision (21), which is 
applicable to head disfigurement. Arrington 
vy. Stone & Webster Eng’r Corp., 264 N.C. 
38, 140 S.E.2d 759 (1965). 

Discretion of Commission, etc.— 

The General Assembly made provision 
for compensation for disfigurement of the 
head and body in separate subdivisions, 
and made compensation for head disfigure- 
ment mandatory and compensation for 
bodily disfigurement discretionary. Arring- 
ton v. Stone & Webster Eng’r Corp., 264 
N.C. 38, 140 S.E.2d 759 (1965). 

There is a serious disfigurement, etc.— 

In accord with original. See Arrington 
vy. Stone & Webster Eng’r Corp., 264 N.C. 
38, 140 S.E.2d 759 (1965). 

Loss of or Permanent Injury to Impor- 
tant Organ of Body.— 

In accord with original. See Arrington 
vy. Stone & Webster Eng’r Corp., 264 N.C. 
38, 140 S.E.2d 759 (1965). 

Loss of or Permanent Injury to Impor- 
tant Organ of Face or Head.— 

In accord with original. See Arrington 
y. Stone & Webster Eng’r Corp., 264 N.C. 
38, 140 S.E.2d 759 (1965). 

Award for both partial incapacity under 
§ 97-30 and for disfigurement under sub- 
division (22) of this section is now permis- 
sible for injuries occurring since July 1, 
1963. Hall v. Thomason Chevrolet, Inc., 
263 N.C. 569, 139 S.E.2d 857 (1965). 

Cited in Bryan y. First Free Will Baptist 
Church, 267 N Gait, S.E.2d 633 
(1966). 


outside State; employee receiving 


compensation from another state.—Where an accident happens while the 
employee is employed elsewhere than in this State which would entitle him or his 
dependents or next of kin to compensation if it had happened in this State, the 


employee or 
employment was 


his dependents shall be entitled to compensation, 
made in this State, if the employer’s place of business is in 


if the contract of 


this State; provided his contract of employment was not expressly for service 
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exclusively outside of the State; provided, however, if an employee shall receive 
compensation or damages under the laws of any other state nothing herein con- 


tained shall be construed so as to permit a total compensation for the same in- 


jury greater than is provided for in this article. 


450, s. 2; 1967, c. 1229, s. on) 

Editor’s Note.— 

The 1967 amendment inserted “or next 
of kin” following “dependents” near the 
beginning of the section. 

For case law survey on conflict of laws, 
see 43 N.C.L. Rev 895 (1965). 

Requisites for Coverage.—This section 
Provides coverage for accidents happening 
outside this State under the same rules as 
if the accident happened in this State, pro- 
vided: (1) The contract of employment 
was made in this State; (2) the employer’s 
business is in this State; (3) the contract 


(1929) Cy 120s eo Cas ee 


of employment did not expressly provide 
for services exclusively outside this State. 
Rice v. Uwharrie Council Boy Scouts of 
America, 263 N.C. 204, 139 S.E.2d 223 
(1964). 

Employee No Longer Required to Be 
Resident of State-——The 1963 amendment 
struck out the requirement that the em- 
ployee should be a resident of this State. 
Rice v. Uwharrie Council Boy Scouts of 
America, 263 N.C. 204, 139 S.E.2d 223 
(1964). 


§ 97-37. Where injured employee dies before total compensation is 


paid. 
Stated in McCulloh vy. Catawba College, 
266 N.C. 513, 146 S.E.2d 467 (1966). 


§ 97-38. Where death results 


proximately from the accident; de- 


pendents; burial expenses; compensation to aliens; election by partial 
dependents.—If death results approximately from the accident and within two 
years thereafter, or while total disability still continues and within six years after 
the accident, the employer shall pay or cause to be paid, subject to the provisions 
of the other sections of this article, weekly payments of compensation equal to 
sixty percent (60%) of the average weekly wages of the deceased employee at 
the time of the accident, but not more than forty-two dollars ($42.00), nor less 
than ten dollars, per week for a period of three hundred and fifty weeks from the 
date of the accident, and burial expenses not exceeding five hundred dollars, to 
the person or persons entitled thereto as follows: 


(1) Persons wholly dependent for support upon the earnings of the de- 
ceased employee at the time of the accident shall be entitled to receive 
the entire compensation payable share and share alike to the exclu- 


sion of all other persons. 
pendent, then that person 
able. 


If there be only one person wholly de- 
shall receive the entire compensation pay- 


(2) If there is no person wholly dependent, then any person partially de- 


pendent for support upon 


the earnings of the deceased employee at 


the time of the accident shall be entitled to receive a weekly payment 
of compensation computed as hereinabove provided, but such weekly 
payment shall be the same proportion of the weekly compensation 
provided for a whole dependent as the amount annually contributed 
by the deceased employee to the support of such partial dependent 
bears to the annual earnings of the deceased at the time of the acci- 


dent. 


(Saat there is no person wholly dependent, and the person or all persons 
partially dependent is or are within the classes of persons defined as 


‘next of kin” in G.S; 97-40 


classes of persons are of kin 


» whether or not such persons or such 
to the deceased employee in equal degree, 


and all so elect, he or they may take, share and share alike, the com- 
muted value of the amount provided for whole dependents in (1) 


above instead of the proportional payment 


pendents in (2) above; 


provided for partial de- 


provided, that the election herein provided 
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may be exercised on behalf of any infant partial dependent by a duly 
qualified guardian ; provided, further, that the Industrial Commis- 
sion may, in its discretion, permit a parent or person standing in 
loco parentis to such infant to exercise such option in its behalf, the 
award to be payable only to a duly qualified guardian except as in 
this article otherwise provided; and provided, further, that if such 
election is exercised by or on behalf of more than one person, then 
they shall take the commuted amount in equal shares. 


When weekly payments have been made to an injured employee before his 
death, the compensation to dependents shall begin from the date of the last of 
such payments, but shall not continue more than 350 weeks from the date of the 
injury. 

Compensation payable under this article to aliens not residents (or about to 
become nonresidents) of the United States or Canada, shall be the same in amount 
as provided for residents, except that dependents in any foreign country except 
Canada shall be limited to surviving wife and child or children, or if there be no 
surviving wife or child or children, to the surviving father or mother whom the 
employee has supported, either in whole or in part for a period of one year prior 
to the date of the injury; provided, that the Commission may, in its discretion, 











or, upon application of the employer or insurance carrier shall commute all future 
installments of compensation to be paid to such aliens to their present value and 
payment of one half (1%) of such commuted amount to such aliens shall fully ac- 


quit the employer and the insurance carrier. 


(1929, c,.120, s. 38; 1943, .: 163; 


CBO 2 0510471 CBZ 3% OSL ic (Odeo 1950 Cad aS. ie LOOM: 1026, <s208% 
1957, c. 1217; 1963, c. 604, s. 3; 1967, c. 84, s. 4.) 


Editor’s Note.— 

The 1967 amendment, effective July 1, 
1967, increased the maximum weekly bene- 
fits from thirty-seven dollars and fifty cents 
to forty-two dollars and the amount al- 
lowed for burial expenses from four hun- 
dred to five hundred dollars. Section 10 of 
the amendatory act provides that it shall 
apply only to cases originating on and 
after July 1, 1967. 

“Disability’—The definition of the word 
“disability” as it is defined in subdivision 
(9) of § 97-2 must be read into this section 
in lieu of the word “disability” therein. 
Burton v. Peter W. Blum & Son, 270 N.C. 
695, 155 S.E.2d 71 (1967). 

Under the Workmen’s Compensation 
Act “disability” refers not to physical in- 
firmity but to a diminished capacity to earn 
money. Burton v. Peter W. Blum & Son, 
270 N.C. 695, 155 S.E.2d 71 (1967). 

When Compensation for Death Autho- 
rized.—The Workmen’s Compensation Act 
authorizes the kndustrial Commission to 
make an award of compensation on account 
of the death of an employee only in the 
event that death results proximately from 
the accident and within two years there- 
after, or while total disability still con- 
tinues and within six years after the acci- 
dent. Burton v. Peter W. Blum & Son, 
270 N.C. 695, 155 S.E.2d 71 (1967). 


Continuing Total Disability Is Condition 
Precedent to Award for Death after Two 
Years.—A continuing total disability from 
the time of the accident to the time of the 
death is a condition precedent to the mak- 
ing of an award of death benefits where the 
death occurred more than two years after 
the accident. Burton v. Peter W. Blum & 
Son, 270 N.C. 695, 155 S.E.2d 71 (1967). 

An award of compensation, on account 
of a death occurring more than two years 
after the accident, is authorized only if 
there is evidence to support a finding that, 
from the accident to the death, the em- 
ployee had a continuing incapacity, be- 
cause of the injury, to earn the wages 
which he was receiving at the time of his 
accident. Burton v. Peter W. Blum & Son, 
270 N.C. 695, 155 S.E.2d 71 (1967). 


Proper Plaintiffs in Action for Failure to 
Procure Compensation Insurance.—An ac- 
tion aginst insurance agents for breach of 
their agreement with an employer to pro- 
cure compensation coverage for an em- 
ployee may be maintained only by those 
who would have been entitled to payments 
had the policy been issued, and when it ap- 
pears that the employee died as the result 
of injury received during the employment, 
and that the employee left a widow him 
surviving, such action may be maintained 
only by the widow, and an action instituted 
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Applied in Lovette v. Reliable Mfg. Co., 
262 N.C. 288, 186 S.E.2d 685 (1964). 
Cited in Horney v. Meredith Swimming 
Pool Co., 267 N.C. 521, 148 S.E.2d 554 
(1966). 


by the employee’s administrator and the 
employer, who advanced the insurance 
premium, must be dismissed. Crawford v. 
General Ins. & Realty Co., 266 N.C. 615, 
146 S.E.2d 651 (1966). 


§ 97-39. Widow, widower, or child to be conclusively presumed to 
be dependent; other cases determined upon facts; division of death 
benefits among those wholly dependent; when division among partially 


dependent. 
Proper Plaintiffs in Action for Failure to 
Procure Compensation Insurance. — See 


same catchline in note to § 97-38. 


§ 97-40. Commutation and payment of compensation in absence of 
dependents; “next of kin’’ defined; commutation and distribution of 
compensation to partially dependent next of kin; payment in absence of 
both dependents and next of kin.—Subject to the provisions of G.S. 97-38, 
if the deceased employee leaves neither whole nor partial dependents, then the 
compensation which would be payable under G.S. 97-38 to whole dependents shall 
be commuted to its present value and paid in a lump sum to the next of kin as 
herein defined. For purposes of this section and G.S. 97-38, “next of kin” shall 
include only child, father, mother, brother or sister of the deceased employee. For 
all such next of kin who are neither wholly nor partially dependent upon the de- 
ceased employee and who take under this section, the order of priority among them 
shall be governed by the general law applicable to the distribution of the personal 
estate of persons dying intestate. For all such next of kin who were also partially 
dependent on the deceased employee but who exercise the election provided for 
partial dependents by G.S. 97-38, the general law applicable to the distribution of 
the personal estate of persons dying intestate shall not apply and such person or 
persons upon the exercise of such election, shall be entitled, share and share alike, 
to the compensation provided in G.S. 97-38 for whole dependents commuted to its 
present value and paid in a lump sum. 

If the deceased employee leaves neither whole dependents, partial dependents, 
nor next of kin as hereinabove defined, then no compensation shall be due or 
payable on account of the death of the deceased employee, except that the employer 
shall pay or cause to be paid the burial expenses of the deceased employee not ex- 
ceeding five hundred dollars ($500.00) to the person or persons entitled thereto. 
11929. e120 05) 402° 1b81 se 274, spa sic. 319s 1945, Cry OG re Le ae en eee 
1135, se2°.1963, c.6047s.4°-1965, 6419 < 1967, c. 84,55.) 

Editor’s Note.— dred dollars. Section 10 of the amendatory 

The 1965 amendment rewrote the sec- act provides that it shall apply only to 
tion. cases originating on and after July 1, 1967. 

The 1967 amendment, effective July 1, Applied in Horney v. Meredith Swim- 
1967, increased the amount allowed for ming Pool Co., 267 N.C. 521, 148 S.E.2d 
burial expenses in the second paragraph 554 (1966). 
from four hundred dollars to five hun- 


§ 97-41. Total compensation not to exceed $15,000.—In cases where 
permanent total disability results from paralysis or loss of mental capacity caused 
by an injury to the brain or spinal cord, compensation shall be payable for the 
life of the injured employee as provided by G.S. 97-29. In all other cases, the 
total compensation paid, including the funeral benefit, shall not exceed fifteen thou- 
sand dollars. (1929,-c, 120,"s. 41, 1947, c. 823519510 Ge 70irs. 4 1953708 to, 
s. 3; 1955, c. 1026, s. 9; 1963, c. 604, s. 5; 1967, c. 84, s. 6.) 

Editor’s Note.— 
The 1967 amendment, effective July 1, 


teen thousand dollars. Section 10 of the 
amendatory act provides that it shall apply 


1967, increased the maximum compensa- 
tion from twelve thousand dollars to fif- 


only to cases originating on and after July 
1, 1967. 


§ 97-47 
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§ 97-61.6 


§ 97-47. Change of condition; modification of award. 


The language of this section is clear. 
White v. Shoup Boat Corp., 261 N.C. 495, 
135 S.E.2d 216 (1964). 

Proceeding Is Pending Until All Dis- 
abilities Considered.—Until all of an in- 
jured employee's compensable injuries and 
disabilities have been considered and ad- 
judicated by the Commission, the proceed- 
ing pends for the purpose of evaluation, 
absent laches or some statutory time limita- 
tion. Hall v. Thomason Chevrolet, Inc., 
263 N.C. 569, 139 S.E.2d 857 (1965). 

Agreement to pay compensation, when 


award. White v. Shoup Boat Corp., 261 
N.C. 495, 135 S.E.2d 216 (1964). 

The review, etc.— 

A claim is barred if the request for com- 
pensation is not made within 12 months 
from the date of the last payment, unless 
perhaps the carrier is estopped to plead 
the lapse of time. White v. Shoup Boat 
Corp., 261 N.C. 495, 135 S.E.2d 216 (1964). 

Applied in Campbell v. Superior Yarn 
Mills, Inc., 265 N.C. 384, 144 S.E.2d 149 
(1965); Anderson v. Lincoln Constr. Co., 
265 N.C. 431, 144 S.E.2d 272 (1965). 





approved by Commission, is equivalent of 


§ 97-61.5. Hearing after first examination and report, removal of 
employee from hazardous occupation; compensation upon removal from 
hazardous occupation. 

(b) If the Industrial Commission finds at the first hearing that the employee 
has either asbestosis or silicosis or it the parties enter into an agreement to the 
effect that the employee has silicosis or asbestosis, it shall by order remove the 
employee from any occupation which exposes him to the hazards of asbetosis or 
silicosis, and if the employee thereafter engages in any occupation which exposes 
him to the hazards of asbestosis or silicosis without having obtained the written 
approval of the Industrial Commission as provided in G.S. 97-61.7, neither he, 
his dependents, personal representative nor any other person shall be entitled to 
any compensation for disablement or death resulting from asbestosis or silicosis ; 
provided, that if the employee is removed from the industry the employer shall pay 
or cause to be paid as in this subsection provided to the employee affected by 
such abestosis or silicosis a weekly compensation equal to 60% of his average 
weekly wages before removal from the industry, but not more than forty-two dol- 
lars ($42.00) or less than ten dollars ($10.00) a week, which compensation shall 
continue for a period of 104 weeks, Payments made under this subsection sha!l 
be credited on the amounts payable under any final award in the cause entered 
under G.S. 97-61.6. (1935, c. 123; 1945, c. 762; 1955, c. 525, s. 2; c. 1354; 1957, 
c. 1217: c. 1396, s. 8; 1963, c. 604, s. 6; 1967, c. 84, s. 7.) 


Editor’s Note.— 
The 1967 amendment, effective July 1, 
1967, increased the maximum weekly com- 


dollars. Section 10 of the amendatory act 
provides that it shall apply only to cases 
originating on and after July 1, 1967. 


As subsection (a) was not changed by 
the amendment, it is not set out. 


pensation in subsection (b) from thirty- 
seven dollars and fifty cents to forty-two 


§ 97-61.6. Hearing after third examination and report; compensa- 
tion for disability and death from asbestosis or silicosis. — After receipt 
by the employer and employee of the advisory medical committee’s third report, 
the Industrial Commission, unless it has approved an agreement between the em- 
ployee and employer, shall set a final hearing in the cause, at which it shali receive 
all competent evidence bearing on the cause, and shall make a final disposition of 
the case, determining what compensation, if any, the employee is entitled to receive 
in addition to the 104 weeks already received. 

Where the incapacity for work resulting from asbestosis or silicosis is found to 
be total, the employer shall pay, or cause to be paid, to the injured employee dur- 
ing such total disability a weekly compensation equal to sixty per centum (60%) 
of his average weekly wages, but not more than forty-two dollars ($42.00), nor 
less than ten dollars ($10.00), a week; and in no case shall the period covered by 
such compensation be greater than 400 weeks, nor shall the total amount of all 
compensation exceed fifteen thousand dollars ($15,000.00). 


31 


§ 97-77 GENERAL, STATUTES OF NorTH CAROLINA § 97-83 

When the incapacity for work resulting from asbestosis or silicosis is partial, 
the employer shall pay, or cause to be paid, to the affected employee, a weekly 
compensation equal to sixty per centum (60%) of the difference between his 
average weekly wages at the time of his last injurious exposure, and the average 
weekly wages which he is able to earn thereafter, but not more than forty-two 
dollars ($42.00) a week, and provided that the total compensation so paid shall 
not exceed a period of 196 weeks, in addition to the 104 weeks for which the em- 
ployee has already been compensated. 

Provided, however, should death result from asbestosis or silicosis within two 
years from the date of last exposure, or should death result from asbestosis or sili- 
cosis, or from a secondary infection or diseases developing from asbestosis or 
silicosis within 350 weeks from the date of last exposure and while the employee 
is entitled to compensation for disablement due to asbestosis or silicosis, either par- 
tial or total, then in either of these events, the employer shall pay, or cause to be 
paid, by one of the methods set forth in G.S. 97-38 a total compensation which, 
when added to the payments already made for partial or total disability to time 
of death, shall not exceed fifteen thousand dollars ($15,000.00) including burial 
expenses, (1935, 0.5123 = 1945567762 -21955" Ga5254tse crn ol OO Acme ae 
1963, c. 604, s. 7; 1965, c. 907; 1967, c. 84, s. 8.) 


Editor’s Note.— graphs from thirty-seven dollars and fifty 


The 1965 amendment inserted “from as- 
bestosis or silicosis, or from a secondary 
infection or diseases developing from as- 
bestosis or silicosis” near the beginning of 
the last paragraph. 

The 1967 amendment, effective July 1, 
1967, increased the maximum weekly com- 
pensation in the second and third para- 


cents to forty-two dollars and the maxi- 
mum total compensation in the second and 
fourth paragraphs from twelve thousand 
dollars to fifteen thousand dollars. Section 
10 of the amendatory act provides that it 
shall apply only to cases originating on 
and after July 1, 1967. 


§ 97-77. North Carolina Indusirial Commission created; members 
appointed by Governor; terms of office; chairman. 


The Commission is not, etc.— 
The Industrial Commission is not a court 
of general jurisdiction. It has no jurisdic- 


tion except that conferred upon it by 
statute. Bryant v. Dougherty 267 N.C. 545, 
148 S.E.2d 548 (1966). 


§ 97-80. Rules and regulations; subpoena of witnesses; examination 
of books and records; depositions; costs. 


Rule Relative, etc.— 

In accord with original. See Hall v. 
Thomason Chevrolet, Inc., 263 N.C. 569, 
139 §$.E.2d 857 (1965); McCulloh vy. Ca- 


tawba College, 266 N.C. 513, 146 S.E.2d 
467 (1966). 
Stated in White v. Shoup Boat Corp., 


261 N.C. 495, 185 S.E.2d 216 (1964). 


§ 97-82. Memorandum of agreement between employer and em- 
ployee to be submitted to Commission on prescribed forms for approval. 


Purpose, etc.— 

The legislature anticipated employers 
and employees would, in most cases, be 
able to reach an agreement with respect 
to the employee’s right to compensation; 
hence, it inserted in the Workmen’s Com- 
pensation Act a provision authorizing such 
agreements when made in the manner 
prescribed by the Industria] Commission. 
White v. Shoup Boat Corp., 261 N.C. 495. 
135 S.E.2d 216 (1964). 


When Jurisdiction of Commission In- 
voked.— 

In accord with original. See Tabron vy. 
Gold Leaf Farms, Inc., 269 N.C. 393, 152 
S.E.2d 533 (1967). 

Conclusiveness of Co:mmission’s Ap- 
proval] — The Commission’s approval of 
stipulated facts and payment is as con- 
clusive as if made upon a determination 
of facts in an adversary proceeding. Stanley 
v. Brown, 261 N.C, 243, 134 S.E.2d 321 
(1964). 


§ 97-83. In event of disagreement, Commission is to make award 


after hearing. 
Cross Reference.—See note to § 97-82. 
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§ 97-85 


§ 97-84. Determination of disputes by Commission or deputy. 


Fact-Finding Body.— 

Contradictions in the testimony go to its 
weight, which is for the fact-finding body, 
the Industrial Commission. Evans v. Top- 
style, Inc., 270 N.C. 134, 153 S.E.2d 851 
(1967). 

Specific findings of fact, etc.— 

In accord with original. See Pardue v. 
Blackburn Bros. Oil & Tire Co., 260 N.C. 
4135132 S.H.2d, 747 (1963). 


§ 97-85. Review of award. 


Hearing New or Additional Testimony.— 

The rules of the Industrial Commission, 
adopted pursuant to the Workmen’s Com- 
pensation Act, relative to the introduction 
of new evidence at a review by the full 
Commission, are in accord with the de- 
cisions of the Supreme Court as to grant- 
ing new trials on newly discovered evi- 
dence. Hall vy. Thomason Chevrolet, Inc., 
263 N.C. 569, 139 S.E.2d 857 (1965). 

Underlying the limitation upon the right 
of a party to have an award in a com- 
pensation case opened for newly discovered 
evidence is the principle of universal au- 
thority, whose base is public policy, and is 
expressed in the maxim “interest 
reipublicae ut sit finis litium’; however, 
this principle does not have the strict ap- 
plication in proceedings for workmen’s 
compensation that it has as regards pro- 
ceedings in the courts. Hall v. Thomason 
Chevrolet, Inc., 263 N.C. 569, 139 S.E.2d 
857 (1965). 

Where an issue has been fairly litigated, 
with proof offered by both parties upon an 
issue, a claimant should not be entitled to 
a further hearing to introduce cumulative 
evidence, unless its character or force be 
such that it would be likely to produce a 
different result. Hall v. Thomason Cheyro- 


let, Inc., 263 N.C. 569, 139 S.E.2d 857 
(1965). 
Mere inadvertence on claimant’s part, 


mere negligence, without intentional with- 
holding of evidence, particularly where 
there is no more than technical prejudice 
to the adverse party, should not necessarily 
debar him of his rights, and despite these 
circumstances a Commissioner in the ex- 
ercise of his discretion might be justified 
in opening an award. Hall v. Thomason 
Chevrolet, Inc., 263 N.C. 569, 139 S.E.2d 
857 (1965). 

In view of the fact that the Workmen’s 
Compensation Act does not require all 
damages to be assessed at one time and 
awarded in a lump sum, the rules in regard 
to res judicata are not to be so strictly en- 


2D—2 aie: 


Specific findings of fact by the Industrial 
Commission, covering the crucial questions 
of fact upon which the plaintiff’s right to 
compensation depends, are required. Nello 
L. Teer Co. v. North Carolina State High- 
way Comm’n, 265 N.C. 1, 143 S.E.2d 247 
(1965). 


forced as in civil cases generally, and an 
award will not preclude a review for newly 
discovered evidence relating to the extent 
of disability, particularly when claimant, 
because of his disability and the circum- 
stances of the case, could not reasonably 
have obtained the additional evidence at 
the time of the hearing. Hall v. Thomason 
Chevrolet, Inc., 263 N.C. 569, 139 S.E.2d 
857 (1965). 

A party to a compensation case is not 
entitled to try his case piecemeal, to 
present a part of the evidence reasonably 
available to him, and then, if he loses, have 
a rehearing to offer testimony he might as 
well have presented at the original hear- 
ing. He must be assumed to be reasonably 
familiar with his rights and with the proof 
necessary to establish his claim; and to 
permit him intentionally to withhold proof, 
or to shut his eyes to the reasonably ob- 
vious sources of proof open to him, would 
be fair neither to the Commissioner and the 
court nor to the defendant. Hall v. Thoma- 
son Chevrolet, Inc. 263 N.C. 569, 139 
S.E.2d 857 (1965). 

Circumstances to Be Considered. — No 
definite rule can be formulated, but the 
policy that litigation should be brought to 
as speedy an end as is reasonably com- 
patible with justice to the parties, preju- 
dice, or lack of it to the opposing party, 
the conduct of the party seeking to open 
the award, particularly with regard to any 
reason he may have for not having 
produced the evidence at the original hear- 
ing, the nature of the testimony and its 
probable effect upon the conclusion 
reached, and the other relevant circum- 
stances, must all be considered. The mat- 
ter is one which must lie very largely with- 
in the discretion of the Commissioner. Hall 
y. Thomason Chevrolet, Inc., 263 N.C. 569, 
139 S.E.2d 857 (1965). 

Cited in Nello L. Teer Co. v. North 
Carolina State Highway Comm’n, 265 N.C. 
1, 143 S.E.2d 247 (1965). 
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§ 97-86. Award conclusive as to facts; appeal; certified questions of 
law.—The award of the Industrial Commission, as provided in § 97-84, if not 
reviewed in due time, or an award of the Commission upon such review, as pro- 
vided in § 97-85, shall be conclusive and binding as to all questions of fact; but 
either party to the dispute may, within 30 days from the date of such award or 
within 30 days after receipt of notice to be sent by registered mail or certified mail 
of such award, but not thereafter, appeal from the decision of said Commission 
to the Court of Appeals for errors of law under the same terms and conditions as 
govern appeals from the superior court to the Court of Appeals in ordinary civil 
actions. The appellant shall cause to be prepared a statement of the case as 
required by the rules of the Court of Appeals. A copy of this statement shall be 
served on the respondent within 45 days from the entry of the appeal taken; 
within 20 days after such service, the respondent shall return the copy with his 
approval or specified amendments endorsed or attached ; if the case be approved by 
the respondent, it shall be filed with the clerk of the Court of Appeals as a part of 
the record; if not returned with objections within the time prescribed, it shall be 
deemed approved. The chairman of the Industrial Commission shall have the 
power, in the exercise of his discretion, to enlarge the time in which to serve 
statement of case on appeal and exceptions thereto or counterstatement of case. 


If the case on appeal is returned by the respondent with objections as prescribed, 
or if a countercase is served on appellant, the appellant shall immediately request 
the chairman of the Industrial Commission to fix a time and place for settling the 
case before him. If the appellant delays longer than 15 days after the respondent 
serves his countercase or exceptions to request the chairman to settle the case on 
appeal, and delays for such period to mail the case and countercase or exceptions 
to the chairman, then the exceptions filed by the respondent shall be allowed, or the 
countercase served by him shall constitute the case on appeal; but the time may be 
extended by agreement of counsel. 


The chairman shall forthwith notify the attorneys of the parties to appear before 
him for the purpose at a certain time and place, which time shall not be more than 
20 days from the receipt of the request. At the time and place stated, the chairman 
of the Industrial Commission shall settle and sign the case and deliver a copy to 
the attorneys of each party. The appellant shall within five days thereafter file it 
with the clerk of the Court of Appeals, and if he fails to do so the respondent may 
file his copy. 

The Industrial Commission of its own motion may certify questions of law to 
the Court of Appeals for decision and determination by said Court. In case of an 
appeal from the decision of the Commission, or of a certification by said Commis- 
sion of questions of law, to the Court of Appeals, said appeal or certification shall 
operate as a supersedeas, and no employer shall be required to make payment of the 
award involved in said appeal or certification until the questions at issue therein 
shall have been fully determined in accordance with the provisions of this article. 
If the employer is a noninsurer, then the appeal of such employer shall not act 
as a supersedeas and the plaintiff in such case shall have the same right to issue 
execution or to satisfy the award from the property of the employer pending 
the appeal as obtains to the successful party in an action in the superior court. 
(1929, c..120, s. 60; 1947, c. 823; 1957, c. 1396, s. 9; 1959, c. 863, s. 4; 1967, 
c. 669.) 

Cross Reference.— jurisdictional facts upon judicial review of 

For additional cases pertaining to con- decisions of Industrial Commission, see 44 
clusiveness of Industrial Commission’s N.C.L. Rev. 892 (1966). 


‘ ie aes j 
findings, see note to § 97-2, analysis line Scope of Review.— 


IV, A. When called upon to review the findings 
Editor’s Note.— of fact, conclusions of law, and awards of 
The 1967 amendment, effective Oct. 1, the Industrial Commission in compensation 

1967, rewrote this section. cases, the courts determine as a matter of 


For survey of case law as to findings of law whether the facts found support the 
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Commission’s conclusions, and whether 
they justify the awards. McRae v. Wall, 
260 N.C. 576, 133 S.E.2d 220 (1963). 

If the findings of fact of the Industrial 
Commission are supportea by competent 
evidence and are determinative of all of 
the questions at issue in the proceeding, 
the court must accept such findings as 
final truth and merely determine whether 
they justify the legal conclusions and de- 
cision of the Commission. Pardue v. 
Blackburn Bros. Oil & Tire Co., 260 N.C. 
413, 1382 S.E.2d 747 (1963). 

In no event may the superior court (now 
the Court of Appeals) or the Supreme 
Court consider the evidence in a proceeding 
involving an appeal from the Industrial 
Commission for the purpose of finding the 
facts for itself. Pardue v. Blackburn Bros. 
Oil & Tire Co., 260 N.C. 413, 132 S.E.2d 
747 (1963). 

Neither the superior court (now the 
Court of Appeals) nor the Supreme Court 
may receive or consider any evidence not 
introduced in the hearings before the hear- 
ing commissioner or the full Commission. 
Huffman v. Douglass Aircraft Co, 260 
N.C. 308, 132 S.E.2d 614 (1963). 

The court’s duty in a workmen’s com- 
pensation case goes no further than to de- 
termine whether the record contains any 
evidence tending to support the finding. 
Anderson vy. Lincoln Constr. Co., 265 N.C. 
431, 144 $.E.2d 272 (1965). 

Findings as to Whether, etc.— 

Where there is no evidence of causal re- 
lationship between the accident and injury, 
the claim must be denied. Anderson vy. Lin- 
coln Constr. Co., 265 N.C. 431, 144 S.E.ed 
272 (1965). 

Where the evidence is conflicting, the 
Commission’s finding of causal connection 
between the accident and the disability is 
conclusive. Anderson y. Lincoln Constr. 
Co., 265 N.C. 431, 144 S.E.2d 272 (1965). 

Adoption of Findings by Reference.—If 
the court’s findings are in agreement with 
those of the Commission, it may by 
reference in the judgment adopt the latter 
as its own. Askew v. Leonard Tire Co., 
264 N.C. 168, 141 S.E.2d 280 (1965). 


Exceptions and Objections.— 

The effect of an exception to the judg- 
ment of the Industrial Commission is only 
to challenge the correctness of the judg- 
ment, and presents the single question 
whether the facts found are sufficient to 
support the judgment. Hatchell v. Cooper, 
266 N.C. 345, 146 S.E.2d 62 (1966). 

Raising Question, etc.— 

A jurisdictional question may be raised 
at any stage of the proceeding. Askew v. 
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Leonard ‘Tire Co., 
8.E.2d 280 (1965). 


Evidence Not Considered.— 

The court does not have the right to 
weigh the evidence in a workmen’s com- 
pensation case and decide the issue on the 
basis of its weight. Anderson vy. Lincoln 
Constr. Co., 265 N.C. 431, 144 S.E.2d 272 
(1965). 

Commission Sole Judge of Weight and 
Credibility of Testimony. — The Industrial 
Commission is the sole judge of the cred- 
ibility of the witnesses and the weight to 
be given their testimony. Anderson vy. Lin- 
coln Constr. Co., 265 N.C. 431, 144 S.E.2d 
272 (1965). 

Authority to Find Facts, etc.— 

In accord with original. See Anderson v. 
Lincoln Constr. Co., 265 N.C. 431, 144 
S.E.2d 272 (1965). 

The Industrial Commission is vested 
with the judicial function and the authority 
and duty to determine whether, under the 
established facts and applicable law, the 
plaintiff has a compensable claim. Nello 
L. Teer Co. v. North Carolina State High- 
way Comm’n, 265 N.C. 1, 143 S.E.2d 247 
(1965). 

The findings of fact of the Industrial 
Commission are conclusive, etc.— 

In accord with 6th paragraph in original. 
See Byrd v. Farmers Fed’n Coop., 260 
N.C. 215, 132 S.E.2d 348 (1963); Huffman 
v. Douglass Aircraft Co., 260 N.C. 308, 
132 S.E.2d 614 (1963); McRae v. Wall, 
260 N.C. 576, 133 S.E.2d 220 (1963); Perry 
v. American Bakeries Co., 262 N.C. 272, 
136 S.E.2d 643 (1964). 

In accord with 7th paragraph in original. 
See Jones v. Myrtle Desk Co., 264 N.C. 
401, 141 S.E.2d 632 (1965). 

In accord with 9th paragraph in original. 
See Evans v. Topstyle, Inc., 270 N.C. 134, 
153) SsB2d Shi" (1967). 

Where the evidence before the Commis- 
sion is such as to permit either one of two 
contrary findings, the determination of the 
Commission is conclusive on appeal to 
superior court (now the Court of Appeals) 
and in the Supreme Court. Taylor v. Twin 
City Club, 260 N.C. 435, 132 S.E.2d 865 
(1963). 

The rule as to findings of nonjurisdic- 
tional facts is that the Commission’s find- 
ings of fact are conclusive on appeal when 
supported by competent evidence. Askew 
v. Leonard Tire Co., 264 N.C. 168, 141 
S.E.2d 280 (1965). 

An award of the Commission is, if not 
reviewed in due time as provided in the 
act, conclusive and binding as to all ques- 
tions of fact. Hall y. Thomason Chevrolet, 


264 N.C. 168, 141 
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Inc., 263 N.C. 569, 139 S.E.2d 857 (1965). 

The Industrial Commission’s findings of 
fact, except jurisdictional findings, are con- 
clusive on appeal if supported by competent 
evidence. Nello L. Teer Co. v. North Caro- 
lina State Highway Comm’n, 265 N.C. 1, 
143 S.E.2d 247 (1965). 

The Commission’s findings of fact are 
‘conclusive on appeal, even though there 
may be contrary evidence. Crawford v. 
Central Bonded Warehouse, Div. of Bay- 
side Warehouse Co., 263 N.C. 826, 140 
S.E.2d 548 (1965). 

If the evidence and the stipulations, 
viewed in the light most favorable to claim- 
ant, support the findings of the I[ndustrial 
Commission, the courts are bound by them. 
Maurer v. The Saiem Co. 266 N.C. 381, 
146 S.E.2d 432 (1966). 

Jurisdictional Facts 
‘etc.— 

The Commission’s findings of jurisdic- 
tional facts are not conclusive on appeal to 
superior court (now the Court of Appeals), 
even if supported by competent evidence. 
Askew v. Leonard Tire Co., 264 N.C. 168, 
141 S.E.2d 280 (1965). 

It is error for the judge (now the Court 
of Appeals) to proceed upon the theory 
that he is bound by the Commission’s find- 


Not Conclusive, 


ings of jurisdictional facts. Askew  v. 
Leonard Tire Co., 264 N.C. 168, 141 S.E.2d 
280 (1965). 


When a party challenges the jurisdiction 
of the Industrial Commission, the findings 
of fact made by the Commission, on which 
its jurisdiction is dependent, are not con- 
clusive on the superior court (now the 
Court of Appeals) and the court has the 
power, and it is its duty, on appeal, to con- 
sider all the evidence in the record, and to 
make therefrom independent findings of ju- 
risdictional facts. Richards v. Nationwide 
Homes, 263 N.C. 295, 139 S.E.2d 645 
(1965); Askew v. Leonard Tire Co., 264 
N.C. 168, 141 S.E.2d 280 (1965). 

Findings Not Supported, etc.— 

The court may set aside a finding of 
fact of the Industrial Commission only up- 
on the ground it lacks evidentiary support. 
McRae v. Wall, 260 N.C. 576, 133 S.E.2d 
220 (1963); Anderson vy. Lincoln Constr. 
Co., 265 N.C. 431, 144 S.B.2d 272 (1965). 

Specific Findings, etc.— 

In accord with original. See Clark v. 
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Gastonia Ice Cream Co., 261 N.C. 234, 134 
S.E.2d 354 (1964). 

Remand on Ground of Newly Discovered 
Evidence.— 

In accord with original. See McCul- 
loh v. Catawba College, 266 N.C. 513, 146 
S.E.2d 467 (1966). 

The burden is upon the applicant for a 
rehearing to rebut the presumption that 
the award is correct and that there has 
been a lack of due diligence. McCulloh v. 
Catawba College, 266 N.C. 513, 146 S.E.2d 
467 (1966). 

Applicant for a rehearing makes out “a 
proper case” for the granting of a new 
hearing upon the ground of newly discov- 
ered evidence only when it appears by af- 
fidavit: (1) That the witness will give the 
newly discovered evidence; (2) that it is 
probably true; (3) that it is competent, ma- 
terial, and relevant; (4) that due diligence 
has been used and the means employed, or 
that there has been no laches, in procuring 
the testimony at the trial; (5) that it is not 
merely cumulative; (6) that it does not 
tend only to contradict a former witness or 
to impeach or discredit him; (7) that it is 
of such a nature as to show that on another 
trial a different result will probably be 
reached and that the right will prevail. Mc- 
Culloh vy. Catawba College, 266 N.C. 513, 
146 S.E.2d 467 (1966). 


Remand Where Facts Found under Mis- 
apprehension, etc.— 

In accord with original. See Nello L,. 
Teer Co. v. North Carolina State High- 
way Comm’n, 265 N.C. 1, 143 S.E.2d 247 
(1965). 

Remand Where Findings Insufficient.— 

In accord with original. See Pardue v. 
Blackburn Bros. Oil & Tire Co., 260 N.C. 
413, 132 S.E.2d 747 (1963). 

If the findings of fact of the Commis- 
sion are insufficient to enable the court 
to determine the rights of the parties upon 
the matters in controversy the proceeding 
must be remanded to the end that the 
Commission make proper findings. Pardue 
v. Blackburn Bros. Oil & Tire Co., 260 
N.C. 413, 132 S.E.2d 747 (1963). 

Cited in State ex rel. North Carolina 
Util. Comm’n y. Old Fort Finishing 
Plant, 264 N.C. 416, 142 S.E.2d 8 (1965). 


§ 97-87. Filing agreements approved by Commission or awards; 
judgment in accordance therewith; discharge or restoration of lien. 


Editor’s Note. — The catchline to this 
section has been changed to read as above 
set out, in view of the ninth paragraph of 


the opinion in Bryant v. Poole, 261 N.C. 
553, 135 S.E.2d 629 (1964). 


Remedy Exclusive-——The Workmen’s 





§ 97-88 


Compensation Act does not provide for 
the enforcement of an award of the In- 
dustrial Commission by execution or 
otherwise. Nor does it authorize or con- 
template the institution and maintenance 
of a civil action based on such award. The 
exclusive remedy of plaintiff (claimant) in 
a proceeding under the Workmen’s Com- 
pensation Act is that provided by this sec- 
tion. Bryant v. Poole, 261 N.C. 553, 135 
S.E.2d 629 (1964). 

Section Refers to Judgment of Superior 


1967 CUMULATIVE SUPPLEMENT 


§ 97-99 


Court.—The text of this section is clear. 
The judgment referred to therein is a 
judgment of the superior court, not an 
award of the Industrial Commission. Bry- 
ant v. Poole, 261 N.C. Odo peLoO EOS ode 629 
(1964). 

An agreement for the payment of com- 
pensation, etc.— 

In accord with original. See Tabron vy. 
Gold Leaf Farms, Inc., 269 N.C. 393, 152 
S.E.2d 533 (1967). 


§ 97-88. Expenses of appeals brought by insurers. 


When Section Inapplicable.— 
In accord with original. See Barnhardt v. 


Yellow Cab Co., 266 N.C. 419, 146 S.E.2d 
479 (1966). 


§ 97-91. Commission to determine all questions. 


“Questions arising under this article” 
would seem to consist primarily, if not 
exclusively, of questions for decision in 
the determination of rights asserted by or 
on behalf of an injured employee or his 
dependents. Clark vy. Gastonia Ice Cream 
Co., 261 N.C. 234, 134 S.E.2d 354 (1964). 


Questions Respecting Existence, etc.— 

In accord with original. See Clark v. 
Gastonia Ice Cream Co., 261 N.C. 234, 134 
S.E.2d 354 (1964). 

Greene v. Spivey, 236 N.C. 435, 73 S.E.2d 
488 (1952) (cited in the original), may not 
be considered authority for the proposi- 
tion that the Commission has equitable 


jurisdiction to determine whether a com- 
pensation insurance policy should be re- 
formed. Clark v. Gastonia Ice Cream Co., 
261 N.C. 234, 134 S.E.2d 354 (1964). 


The Workmen’s Compensation Act 
does not confer upon the Commission, ex- 
pressly or by implication, jurisdiction to 
determine, in a proceeding in which plain- 
tiff asserts no claim against insurer, em- 
ployer’s asserted right to reform the policy 
and to recover from insurer the amount of 
plaintiff's award. Clark v. Gastonia Ice 
Cream Co., 261 N.C. 234, 134 S.E.2d 354 
(1964). 


§ 97-93. Employers required to carry insurance or prove financial 


ability to pay for benefits. 
Cross Reference.—See note to § 97-103. 
The manifest legislative intent is that 
the employer’s liability should be insured 


at all times. Moore v. Adams Elec. Co., 
264 N.C. 667, 142 S.E.2d 659 (1965). 


§ 97-99. Law written into each insurance policy; form of policy to 


be approved by Commissioner of Insurance; cancellation; single catas- 
trophe hazards.—(a) Every policy for the insurance of the compensation here- 
in provided, or against liability therefor, shall be deemed to be made subject to 
the provisions of this article. No corporation, association or organization shall 
enter into any such policy of insurance unless its form shall have been approved 
by the Commissioner of Insurance. No policy form shall be approved unless the 
same shall provide a thirty-day prior notice of an intention to cancel same by 
the carrier to the insured by registered mail or certified mail. This shall not ap- 
ply to the expiration date shown in the policy. The carrier may cance] the policy 
for nonpayment of premium on ten days’ written notice to the insured, and the 
insured may cancel the policy on ten days’ written notice by registered mail or 
certified mail to the carrier. Whenever notice of intention to cancel is required 
to be given by registered or certified mail, no cancellation by the insurer shall 
be effective unless and until such method is employed and completed. 


(b) This article shall not apply to policies of insurance against loss from ex- 
plosion of boilers or flywheels or other similar single catastrophe hazards: Pro- 
vided, that nothing herein contained shall be construed to relieve the employer 
from liability for injury or death of an employee as a result of such explosion or 
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GENERAL STATUTES OF NorTH CAROLINA 


§ 99-2 


catastrophe, (1929,%c).120;*s1725, 1945; c. 1381; %s. ls 1959 5c863%s.153 e19G/o< 


1218.) 

Editor’s Note.— 

The 1967 amendment added the last sen- 
tence in subsection (a). 

By virtue of Session Laws 1943, c. 170, 
“Commissioner of Insurance” has _ been 
substituted for “Insurance Commissioner” 
in subsection (a). 

Purpose of Notice.—The statutory re- 
quirement of 380 days’ notice of intent to 
cancel was intended to assure an employer 
sufficient opportunity to procure other in- 
surance. Moore v. Adams Elec. Co., 264 
N.C. 667, 142 S.F.2d 659 (1965). 

This section applies to all workmen’s 
compensation insurance. Moore v. Adams 
Bleew Go, eee40 NG. 66771426 Se ede650 
(1965). 


Whether Such Insurance Be Evidenced 
by Binder or by Policy.—See Moore vy. 
Adams Elec. Co., 264 N.C. 667, 142 S.E.2d 
659 (1965). 

A valid binder for workmen’s compensa- 
tion insurance cannot be terminated except 
by the giving to the insured of the 30 days’ 
notice required by this section for cancel- 
lation of a formal policy. Wiles v. Mullinax, 
270 N.C. 661, 155 S.E.2d 246 (1967). 

Insurer is not obligated to notify in- 
sured of date specified in contract for 
termination. But where termination re- 
sults from insurer’s affirmative action, he 
must give notice of the date when cancel- 
lation will become effective. Moore v. 
Adams Elec. Co., 264 N.C. 667, 142 S.E.2d 
659 (1965). 


ARTICUN 2. 
Compensation Rating and Inspection Bureau. 


§ 97-103. Membership in Bureau of carriers of insurance; accep- 
tance of rejected risks; rules and regulations for maintenance; Insur- 
ance Commissioner or deputy ex officio chairman. 

Employers may obtain assigned risk in- Co., 264 N.C. 66%, 142 S.E.2d 659 (1965). 
surance if necessary to meet the require- Cited in Allstate Ins. Co. v. Lanier, 242 
ment of § 97-93. Moore v. Adams Elec. F. Supp. 73 (E.D.N.C. 1965). 


Chapter 99. 
Libel and Slander. 


§ 99-1. Libel against newspaper; defamation by or through radio 
or television station; notice before action. 

Editor’s Note.— 

For note on misstatement of fact about 


public figure, see 44 N.C.L. Rev. 442 


(1966). 


§ 99-2. Effect of publication or broadcast in good faith and retrac- 
tion.—(a) If it appears upon the trial that said article was published in good 
faith, that its falsity was due to an honest mistake of the facts, and that there 
were reasonable grounds for believing that the statements in said article were 
true, and that within ten days after the service of said notice a full and fair 
correction, apology and retraction was published in the same editions or corre- 
sponding issues of the newspaper or periodical in which said article appeared, 
and in as conspicuous place and type as was said original article, then the plain- 
tiff in such case, if a civil action, shall recover only actual damages, and if, in a 
criminal proceeding, a verdict of “guilty” is rendered on such a state of facts, the 
defendant shall be fined a penny and the costs, and no more. 

(b) If it appears upon the trial that such words or acts were conveyed and 
broadcast in good faith, that their falsity was due to an honest mistake of the 
facts, or without prior knowledge or approval of such station, and if with prior 
knowledge or approval that there were reasonable grounds for believing that 
the words or acts were true, and that within ten days after the service of said 
notice a full and fair correction, apology and retraction was conveyed or broadcast 
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by or over such radio or television station at approximately the same time of day 
and by the same sending power so as to be as visible and audible as the original 
acts or words complained of, then the plaintiff in such case, if a civil action, shall 
recover only actual damages, and if, in a criminal proceeding, a verdict of “guilty” 
is rendered on such state of facts, the defendant shall be fined a penny and costs, 
and no more. (1901, c. 557; Rev., s. 2013: C. S., s. 2430; 1943, c. 238, s. a) 

Editor’s Note,— 

This section is set out in this Supplement 
to correct a typographical error in sub- 


section (a) appearing in the replacement 
volume. 


Chapter 103. 
Sundays, Holidays and Special Days. 


Sec. 
103-6. Arbor Week. 


§ 103-2. Hunting on Sunday.—If any person shall, except in defense of 
his own property, hunt on Sunday, having with him a shotgun, rifle, or pistol, he 

shall be guilty of a misdemeanor and pay a fine not exceeding fifty dollars 
($50.00) or imprisoned not exceeding thirty days. Provided, that the provisions 
hereof shall not be applicable to military reservations, the jurisdiction of which 








is exclusively in the federal government. 


(1868-9, c. 18, ss. 1, 2; Code, s. 3783; 


Rev., s. 3842; C. S., s. 3956; 1945, c. 1047; 1967, c. 1003. ) 


Editor’s Note.— 
The 1967 amendment added the proviso 
at the end of the section. 


§ 103-4. Dates of public holidays. 


Judicial Notice That Certain Days Were 
Sundays or Public Holidays. — The court 
would take judicial notice of the fact that 
2 September 1962, the last day of the two- 
year period beginning with the death of the 
plaintifi’s intestate, was Sunday and that 
the following day was the first Monday in 


September, a public holiday. The action 
was instituted on 4 September 1962 by the 
issuance of summons and, therefore, was 
instituted within the time allowed by § 1-53. 
Kinlaw v. Norfolk So. Ry., 269 N.C. 110, 
152 S.E.2d 329 (1967). 


§ 103-6. Arbor Week.—The week in March of each year containing March 
15 is hereby designated as Arbor Week in North Carolina. (1967, c. 39.) 


Chapter 104. 
United States Lands. 


ARTICLE 2. 


Inland Waterways, 


§ 104-13. Utilities Commission to secure right-of-way over private 
lands; condemnation by United States. 


Editor’s Note.—For an article urging re- 
vision and recodification of North Caro- 


lina’s eminent domain laws, see 45 N.C.L. 
Rev. 587 (1967). 


§ 104B-2 


GENERAL STATUTES OF NortH CAROLINA 


§ 104B-4 


Chapter 104B. 


Hurricanes or Other Acts of Nature. 
Article 2. Sec. 

Zoning of Potential Flood Areas. 104B-8. Inspection and enforcement pow- 
Gert oe shoreline protection of- 
EE ie BEN Gtes 104B-9. Regulations by board of county 

Article 8. commissioners; taxes  autho- 
F rized. 
Protection ne Sand Dunes along 104B-10. Appeal from decision of shoreline 
uter Banks. : Z 
protection officer; review of de- 
104B-3. Legislative findings. cision of county commissioners. 
104B-4. Damaging or removing without 104B-11. Establishment of project protec- 
permit; establishment of shore tion line; prohibited acts on 
protection line. ocean side of line; permit for 
104B-5. Findings prerequisite to issuance construction of structure. 
of permit; requiring restoration 104B-12. Violations of article or regula- 
of protection. tions. 
104B-6. Appointment or designation of  4094B-13. Definitions. 
shoreline protection officers; 104B-14. Map or description of shore pro- 
compensation; joint shoreline tection line or project protec- 
protection department. tion line. 
104B-7. Duties of shoreline protection of- 104B-15. Powers of Board of Water Re- 
ficer. sources. 
ARTICLE 2, 


Zoning of Potential Flood Areas. 
§ 104B-2: Repealed by Session Laws 1965, c. 431, s. 1. 


ARTICLE 3. 
Protection of Sand Dunes along Outer Banks. 


§ 104B-3. Legislative findings.—It is hereby determined and declared 
as a matter of legislative finding that the area of the State of North Carolina lying 
along the Atlantic Ocean front, and in particular the outer banks of this State as 
hereinafter defined, is a major asset to the economy of the entire State and as 
such should be protected and preserved. This area is wholly or in part protected 
from actions of the Atlantic Ocean and storms thereon by a system of natural 
or constructed dunes providing a protective barrier for adjacent lands and inland 
waters and land against the actions of sand, wind. and water. Certain persons, 
firms, and corporations have from time to time modified or destroyed the effective- 
ness of such protective barriers in the process of developing the waterfront for 
various purposes. These practices constitute serious threats to the safety of adjacent 
properties and to public highways, as well as to the value and taxable basis of 
such adjacent properties, and they constitute a real danger to the health, safety, 
and welfare of persons living, visiting, or sojourning in such area. It is therefore 
deemed necessary to protect that area and especially the system of protective 
barrier dunes as hereinafter provided. (1965, c. 237.) 


Editor’s Note. — Chapter 237, Session 
Laws 1965, rewrote this article, which 
formerly consisted otf five short sections 
codified from c. 995, Session Laws 1957. 
Where the subject matter of the present 


section is the same as that of a former sec- 
tion, the 1957 act is included in the histori- 
cal citation but no comparison of the old 
and new provisions has been attempted. 


§ 104B-4. Damaging or removing without permit; establishment of 
shore protection line. — (a) Except as otherwise provided in subsection (b) 
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of this section, it shall be unlawful for any person, firm, or corporation in any 
manner to damage, destroy, or remove any sand dune, or part thereof, lying 
along the outer banks of this State as hereinafter defined, or to kill, destroy, or 
remove any trees, shrubbery, grass, or other vegetation growing on said dunes, 
without first having obtained a permit as specified herein authorizing such pro- 
posed damage, destruction, or removal. 

(b) Any board of county commissioners whose county includes a portion of 
the outer banks of this State may establish a shore protection line, for the purpose 
of limiting the territorial application of the provisions of subsection (a) of this 
section to those dunes within the county which in the judgment of said board 
serve as protective barriers. In any county which so elects to establish a shore 
protection line, the provisions of subsection (a) of this section shall apply only 
with respect to sand dunes (or parts thereof and vegetation growing thereon) 
located on the ocean side of said shore protection line. In establishing any such 
shore protection line the board of county commissioners may hold such hearings 
as it deems desirable, and may consult with the Department of Water Resources 
and others. (1957, c. 995, s. 1; 1965, c. 237.) 

Cross Reference.—See Editor’s note to 
§ 104B-3. 


§ 104B-5. Findings prerequisite to issuance of permit; requiring 
restoration of protection.—No such permit shall be granted by any officer, 
agency, or board charged with the issuance of permits hereunder unless such 
officer, agency, or board shall first have found as a fact that the particular action, 
damage, destruction, or removal proposed will not materially weaken the dune or 
reduce its effectiveness as a means of protection from the effects of high wind and 
water, taking into consideration the height, width, and slope of the dune or dunes 
and the amount and type of vegetation thereon. Permits so issued will require 
the restoration of protection so affected by construction as well as the restoration 
of vegetation. (1957, c. 995, s. 3; 1965, c. 237.) 

Cross Reference.—See Editor’s note to 
§ 104B-3. 


§ 104B-6. Appointment or designation of shoreline protection offi- 
cers; compensation; joint shoreline protection department.—(a) Any 
board of county commissioners whose county includes a portion of the area sub- 
ject to this article may appoint and empower with police authority one or more 
shoreline protection officers, to serve at the will of the board. In the alternative 
the board of county commissioners may designate to perform the powers, duties 
and, functions of a shoreline protection officer: 

(1) A shoreline protection officer of any other county or counties, with the 
approval of the board of county commissioners of such other county 
or counties ; ALE E 
(2) A municipal employee or official of any municipality or municipalities 
within the county, with the approval of the municipal governing body ; 
or 
(3) Any employee or official of the county. 
In the absence of such appointment or designation, the board of county commis- 
sioners shall itself have the powers, duties and functions of the shoreline protec- 
tion officer as specified herein. ; 

(b) The board of county commissioners may pay a shoreline protection officer 
a fixed salary or compensation in such other measure as it deems appropriate. 
The board of county commissioners may also accept and disburse any funds which 
may be made available by the State or federal governments as contributions towards 
the salary or expenses of a shoreline protection officer. The board of county 
commissioners may make necessary appropriations for the special purpose ot 
paying the salary or salaries of shoreline protection officers and any expenses 
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pertaining to shoreline protection and may levy annually taxes for the payment 
of such appropriation as a special purpose, in addition to any allowed by the 
Constitution. 

(c) The board of county commissioners may enter into and carry out contracts 
with any other county or counties under which the parties agree to support a 
joint shoreline protection department. The board of county commissioners may 
make any necessary appropriations for such a purpose. (1905,ch2375) 


Cross Reference.—See Editor’s note to 
§ 104B-3. 


§ 104B-7. Duties of shoreline protection officer.—It shall be the duty 
of the shoreline protection officer to receive applications for permits under this 
article, to check each application for compliance with this article and any regula- 
tions adopted by the board of county commissioners, to make the findings called 
for under this article, to issue the permit where no fact appears which would 
make such issuance a violation of this article or of regulations adopted hereunder, 
to collect such fees as may be specified by the board of county commissioners 
and to deliver same to the county treasurer, to make such reports as may be re- 
quired by the board of county commissioners, to furnish a surety bond for the 
faithful performance of his duties and the safeguarding of any public funds com- 
ing into his hands (which bond shall be approved as to amount, form, and solvency 
of sureties by the board of county commissioners), and to carry out such related 
duties as may be specified by the board of county commissioners. (1965, c. 237.) 

Cross Reference.—See Editor’s note to 
§ 104B-3. 


§ 104B-8. Inspection and enforcement powers of shoreline protec- 
tion officers.—(a) A shoreline protection officer is authorized at any reasonable 
hour to enter upon any lands and structures upon lands to inspect the property, 
as may be necessary in performing his duties under this article and the rules and 
regulations adopted pursuant to this article; and such entry shall not be deemed 
a trespass, provided that the county shall make reimbursement for any damages 
resulting to such property asa result of such activities. 

(b) A shoreline protection officer shall have within the county or counties 
where he holds his appointment the powers of peace officers vested in the sheriffs 
and constables, for the purpose of enforcing the provisions of this article and the 
rules and regulations adopted pursuant to this article, and for the purpose of 
initiating prosecutions under this article. (1965, c. Zoie) 

Cross Reference.—See Editor’s note to 
§ 104B-3. 


§ 104B-9. Regulations by board of county commissioners; taxes au- 
thorized.—(a) The board of county commissioners is hereby empowered to 
adopt and enforce such regulations as it may deem necessary, to enforce the pro- 
visions of this article, and also to matters concerning the form, time, and man- 
ner of submission of any application for a permit under this article. It may also 
fix any reasonable fees to cover part or all of the cost of necessary inspections or 
other administrative procedures under this article. 


(b) The board of county commissioners of any county which includes a por- 
tion of the area subject to this article is hereby authorized to levy annually on all 
taxable property in the county a special tax for the special purpose of paying any 
expenses incurred in carrying out the provisions of this article and the General 
Assembly does hereby give its special approval for the levy of such taxes. (1965, 
Cie ate) 
Cross Reference.—See Editor’s note to 
§ 104B-3, 
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§ 104B-10. Appeal from decision of shoreline protection officer; re- 
view of decision of county commissioners.—(a) In the event that a shore- 
line protection officer denies a permit under this article, the applicant may within 
30 days file an appeal with the board of county commissioners. In the event that 
a shoreline protection officer grants a permit under this article, any property owner 
whose property is damaged by action taken under the permit may within 30 days 
file an appeal with the board of county commissioners. On receipt of any appeal, 
the board of county commissioners shall be entitled to consider the matter ab 
initio and may take any action which the shoreline protection officer could have 
taken under this article. 


(b) Every decision of the board of county commissioners on such an appeal 
as well as every decision granting or denying a permit by a board of county com- 
missioners performing the functions of shoreline protection officer, shall be subject 
to review by the superior court of the county by proceedings in the nature of 
certiorari. Pending the final disposition of any such appeal, no action shall be 
taken which would be unlawful in the absence of a permit issued under this article. 


(1965, c. 237.) 


Cross Reference.—See Editor’s note to 
§ 104B-3. 


§ 104B-11. Establishment of project protection line; prohibited acts 
on ocean side of line; permit for construction of structure.—(a) The De- 
partment of Water Resources shall establish a project protection line prior to the 
start of construction of each beach restoration or hurricane protection project. 
Said project protection line will identify the line along which said beach restora- 
tion and hurricane protection works will be constructed along the ocean front. 
The construction of said beach restoration and hurricane protection works will 
be located on the ocean side of said project protection line. 

(b) Subsequent to the establishment of such a project protection line, it shall 
be unlawful for any person, firm or corporation to construct any building or part 
thereof, open any new road or street or remove sand, sea shells and similar ma- 
terials on the ocean side of said project protection line. It shall also be unlawful 
for any person, firm or corporation to alter in any manner the sand dune or beach 
or in any manner to injure, destroy, interfere with, or reduce the operation 
of any then existing groins, jetties or any other erosion control works on the ocean 
side of the project protection line. Groins, jetties, piers or any other such struc- 
ture will not be constructed on the ocean side of the project protection line with- 
out first obtaining a permit from the Department of Water Resources. It shall 
be further unlawful to drive or operate vehicles of any type or nature on or along 
the sand dunes or beaches on the ocean side of said project protection Nine ex- 
cept at such places as may be designated. (1965, c. 237; c. 623, s. 1.) 

Cross Reference.—See Editor’s note to 623, substituted “injure” for “insure” pre- 
§ 104B-3. ceding “destroy” in the second sentence of 

Editor’s Note.—Session Laws 1965, ¢. subsection (b). 


§ 104B-12. Violations of article or regulations.—(a) Any violation of 
this article or of regulations promulgated by a board of county commissioners un- 
der the authority of this article shall constitute a misdemeanor, and upon con- 
viction thereof, any person, firm or corporation committing such violation shall 
be fined not less than fifty dollars ($50.00) nor more than five hundred dollars 
($500.00) ; provided that the provisions of this article shall not be construed to 
apply to the removal of sand, sea shells or similar materials for souvenir value in 
such amounts as may be carried upon the person. Failure to restore any sand 
dune or part thereof which has unlawfully been damaged, destroyed, or removed, 
or to restore or replace any trees, shrubbery, grass, or other vegetation which has 
unlawfully been killed, destroyed, or removed from said dunes shall constitute a 
separate violation of this article for each ten days that such failure continues after 
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written notice from the shoreline protection officer or the board of county com- 
missioners. 
(b) In addition to other remedies, the board of county commissioners may in- 
stitute any appropriate action or proceedings 
(1) To restrain or prevent any violation of this article or 
(2) To require any person, firm, or corporation which has committed a vio- 
lation to restore any sand dune or part thereof which has unlawfully 
been damaged, destroyed, or removed, or to restore or replace any 
trees, shrubbery, grass, or other vegetation which has unlawfully been 
killed, destroyed, or removed from said dunes in violation of this ar- 
cles (1 0G5 scaza7) 
Cross Reference.—See Editor’s note to 
§ 104B-3. 


§ 104B-13. Definitions.—As used in this article: 


(1) The term “outer banks of this State” shall be construed to mean all of 
that part of North Carolina which is Separated from the mainland by 
a body of water, such as an inlet or sound, and which is in part 
bounded by the Atlantic Ocean, and in New Hanover, Onslow, and 
Brunswick counties this shall include the land areas lying between the 
Intra-Coastal Waterway and the Atlantic Ocean. 

(2) The term “shoreline protection officer” includes any person designated 
by a board of county commissioners to perform the functions of shore- 
line protection officer, as well as a shoreline protection officer duly 
appointed by a board of county commissioners, (19573) co O05) site 
1965 een237.) 

Cross Reference.—See Editor’s note to 
§ 104B-3. 


§ 104B-14, Map or description of shore protection line or project 
protection line.—(a) The board of county commissioners in establishing a shore 
protection line pursuant to § 104B-4, and the Board of Water Resources in estab- 
lishing a project protection line pursuant to § 104B-11, may define said line by 
showing it on a map or drawing, by a written description, or any combination 
thereof, to be designated appropriately and filed permanently with the clerk of 
superior court and with the register of deeds in the county where the land 
lies (in the case of a shore protection line) or the Director of Water Resources 
(in the case of a project protection line). Alterations in these lines shall be indicated 
by appropriate entries upon or additions to such map or description. Such en- 
tries or additions shall be made by or under the direction of the clerk of superior 
court or Director of Water Resources, as the case may be. Photographic, typed or 
other copies of such map or description, certified by the clerk of superior court 
(in the case of a shore protection line) or the Director of Water Resources (in 
the case of a project protection line), shall be admitted in evidence in all courts 
and shall have the same force and effect as would the original map or descrip- 
tion. The board of county commissioners or Department of Water Resources, as 
the case may be, may provide for the redrawing of any such map. A redrawn map 
shal! supersede for all purposes the earlier map or maps which it is designated to 
teplace upon the filing thereof at those places designated above. 

(b) The Department of Water Resources shall file with the Secretary of State 
and with the clerk of superior court and the register of deeds of every county in 
which a beach erosion or hurricane protection project or any part thereof is lo- 
cated : 


(1) A certified copy of the map, drawing, description or combination there- 


of showing the project protection line for said project : and 
(2) A certified copy of any redrawn or altered map or drawing, and of any 
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amendments or additions to written descriptions, showing alterations 
to said project protection line. 

The filings required by this subsection shall constitute compliance with the re- 
quirements of article 18 of chapter 143 of the General Statutes. (1965, c. 237: c. 
Gesr35 2) 

Cross Reference.—See Editor’s note to § 623, substituted “lies” for “lines” immedi- 
104B-3. ately preceding the first parentheses in the 

Editor’s Note.—Session Laws 1965, c. section. 


§ 104B-15. Powers of Board of Water Resources.—In addition to its 
other powers under this article, the Board of Water Resources shall be empow- 
ered to render advice and assistance to any shoreline protection officer or officers, 
board of county commissioners, or other office, agency, or board having respon- 
sibilities under this article. In exercising this function it shall specifically be au- 
thorized to furnish manuals, suggested standards, plans, and other technical data; 
to conduct training programs; and to give advice and assistance with respect to 
handling of particular applications; but it shall not be limited to such activities. 
(1965, c. 237.) 

Cross Reference.—See Editor’s note to 
§ 104B-3. 


Chapter 104C. 


Atomic Energy, Radioactivity and Ionizing Radiation. 
§ 104C-1. Declaration of policy. 


Editor’s Note.—For article on the AEC atomic energy in civilian applications, see 
regulatory program to assure safe use of 45 N.C.L. Rev. 322 (1967). 


Chapter 104D. 


Southern Interstate Nuclear Compact. 


Sec. Sec. 

104D-1. Compact entered into; form of 104D-3. Submission of budgets of Board. 
compact. 104D-4. Supplementary agreements inef- 

104D-2. Appointment of Nortk Carolina fective until funds appropriated. 


member and alternate member 104D-5. Cooperation with Board. 
of Southern Interstate Nuclear 104D-6. Provision of North Carolina’s 
Board. share of funds; limitation. 


§ 104D-1. Compact entered into; form of compact.—The Southern 
Interstate Nuclear Compact is hereby enacted into law and entered into with all 
other jurisdictions legally joining therein in the form substantially as follows: 


SOUTHERN INTERSTATE NUCLEAR COMPACT 


ARTICLE I. Policy and Purpose 

The party states recognize that the proper employment of nuclear energy, facili- 
ties, materials, and products can assist substantially in the industrialization of the 
South and the development of a balanced economy for the region. They also rec- 
ognize that optimum benefit from and acquisition of nuclear resources and facili- 
ties require systematic encouragements, guidance, and assistance from the party 
states on a cooperative basis. It is the policy of the party states to undertake such 
cooperation on a continuing basis; it is the purpose of this compact to provide the 
instruments and framework for such a cooperative effort to improve the economy 
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of the South and contribute to the individual and community well-being of the 
region’s people. 

ARTICLE Il. The Board 

(a) There is hereby created an agency of the party states to be known as the 
“Southern Interstate Nuclear Board” (hereinafter called the Board). The Board 
shal] be composed of one member from each party state designated or appointed 
in accordance with the law of the state which he represents and serving and sub- 
ject to removal in accordance with such law. Any member of the Board may pro- 
vide for the discharge of his duties and the performance of his functions thereon 
(either for the duration of his membership or for any lesser period of time) by a 
deputy or assistant, if the laws of his state make specific provision therefor. The 
federal government may be represented without vote if provision is made by fed- 
eral law for such representation. 

(b) The Board members of the party states shall each be entitled to one vote on 
the Board. No action of the Board shall be binding unless taken at a meeting at 
which a majority of all members representing the party states are present and 
unless a majority of the total number of votes on the Board are cast in favor 
thereot. 

(c) The Board shall have a seal. 

(d) The Board shall elect annually, from among its members, a chairman, a vice 
chairman, and a treasurer. The Board shall appoint an Executive Director who 
shall serve at its pleasure and who shall also act as secretary, and who, together 
with the treasurer, shall be bonded in such amounts as the Board may require. 

(e) The Executive Director, with the approval of the Board, shall appoint and 
remove or discharge such personnel as may be necessary for the performance of 
the Board’s functions irrespective of the civil service, personnel or other merit sys- 
tem laws of any of the party states. 

(f) The Board may establish and maintain, independently or in conjunction with 
any one or more of the party states, a suitable retirement system for its full-time 
employees. Employees of the Board shall be eligible for Social Security coverage 
in respect of old age and survivors insurance provided that the Board takes such 
steps as may be necessary pursuant to federal law to participate in such program 
of insurance as a governmental agency or unit. The Board may establish and main- 
tain or participate in such additional programs of employee benefits as may be ap- 
propriate. 

(g) The Board may borrow, accept or contract for the services of personnel 
from any state or the United States or any subdivision or agency thereof, from any 
interstate agency, or from any institution, person, firm or corporation. 

(h) The Board may accept for any of its purposes and functions under this com- 
pact any and all donations, and grants of money, equipment, supplies, materials, 
and services (conditional or otherwise) from any state or the United States or 
any subdivision or agency thereof, or interstate agency, or from any institution, 
person, firm or corporation, and may receive, utilize, and dispose of the same. 

(1) The Board may establish and maintain such facilities as may be necessary 
for the transaction of its business. The Board may acquire, hold, and convey real 
and personal property and any interest therein. 

(j) The Board shall adopt bylaws, rules and regulations for the conduct of its 
business, and shall have the power to amend and rescind these bylaws, rules, and 
regulations. ‘The Board shall publish its bylaws, rules, and regulations in con- 
venient form and shall file a copy thereof, and shall also file a copy of any amend- 
ment thereto, with the appropriate agency or officer in each of the party states. 

(k) The Board annually shall make to the governor of each party state, a report 
covering the activities of the Board for the preceding year, and embodying such 
recommendations as may have been adopted by the Board, which report shall be 
transmitted to the legislature of said state. The Board may issue such additional 
reports as it may deem desirable. 


46 


§ 104D-1 1967 CUMULATIVE SUPPLEMENT § 104D-1 


ARTICLE III. Finances 

(a) The Board shall submit to the executive head or designated officer or officers 
of each party state a budget of its estimated expenditures for such period as may 
be required by the laws of that jurisdiction for presentation to the legislature 
thereot. 


(b) Each of the Board’s budgets of estimated expenditures shall contain specific 
recommendations of the amount or amounts to be appropriated by each of the 
party states. One half of the total amount of each budget of estimated expendi- 
tures shall be apportioned among the party states in equal shares; one quarter of 
each such budget shall be apportioned among the party states-in accordance with 
the ratio of their populations to the total population of the entire group of party 
states based on the last decennial federal census; and one quarter of each such 
budget shall be apportioned among the party states on the basis of the relative 
average per capita income of the inhabitants in each of the party states based on 
the latest computations published by the federal census-taking agency. Subject 
to appropriation by their respective legislatures, the Board shall be provided with 
such funds by each of the party states as are necessary to provide the means of 
establishing and maintaining facilities, a staff of personnel, and such activities as 
may be necessary to fulfill the powers and duties imposed upon and entrusted to 
the Board. 


(c) The Board may meet any of its obligations in whole or in part with funds 
available to it under Article II(h) of this compact, provided that the Board takes 
specific action setting aside such funds prior to the incurring of any obligation to 
be met in whole or in part in this manner. Except where the Board makes use of 
funds available to it under Article I1(h) hereof, the Board shall not incur any 
obligation prior to the allotment of funds by the party jurisdictions adequate to 
meet the same. 

(d) Any expenses and any other costs for each member of the Board in attend- 
ing Board meetings shall be met by the Board. 

(e) The Board shall keep accurate accounts of all receipts and disbursements. 
The receipts and disbursements of the Board shall be subject to the audit and ac- 
counting procedures established under its bylaws. However, all receipts and dis- 
bursements of funds handled by the Board shall be audited yearly by a qualified 
public accountant and the report of the audit shall be included in and become part 
of the annual report of the Board. 

(f) The accounts of the Board shall be open at any reasonable time for inspec- 
tion. 


ARTICLE IV. Advisory Committees 

The Board may establish such advisory and technical committees as it may deem 
necessary, membership on which to include but not be limited to private citizens, 
expert and lay personnel, representatives of industry, labor, commerce, agriculture, 
civic associations, medicine, education, voluntary health agencies, and officials of 
local, state and federal government, and may cooperate with and use the services 
of any such committees and the organizations which they represent in furthering 
any of its activities under this compact. 


ARTICLE V. Powers 
The Board shall have power to: 


(a) Ascertain and analyze on a continuing basis the position of the South with 
respect to nuclear and related industries. 

(b) Encourage the development and use of nuclear energy, facilities, installa- 
tions, and products as part of a balanced economy. 

(c) Collect, correlate, and disseminate information relating to civilian uses of 
nuclear energy, materials, and products. 

(d) Conduct, or cooperate in conducting, programs of training for state and 
local personnel engaged in any aspect of 
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(1) Nuclear industry, medicine, or education or the promotion or regula- 
tion thereof. 

(2) The formulation or administration of measures designed to promote 
safety in any matter related to the development, use or disposal of 
nuclear energy, materials, products, installations, or wastes. 


(e) Organize and conduct, or assist and cooperate in organizing and conducting, 
demonstrations of nuclear product, material, or equipment use and disposal and 
of proper techniques or processes for the application of nuclear resources to the 
civilian economy or general welfare. 

(f) Undertake such non-regulatory functions with respect to non-nuclear 
sources of radiation as may promote the economic development and general wel- 
fare of the region. 

(g) Study industrial, health, safety, and other standards, laws, codes, rules, 
regulations, and administrative practices in or related to nuclear fields. 

(h) Recommend such changes in, or amendments or additions to the laws, 
codes, rules, regulations, administrative procedures and practices or ordinances 
of the party states in any of the fields of its interest and competence as in its 
judgment may be appropriate. Any such recommendation shall be made through 
the appropriate state agency with due consideration of the desirability of uni- 
formity but shall also give appropriate weight to any special circumstances which 
may justify variations to meet local conditions. 


(i) Prepare, publish, and distribute (with or without charge) such reports, 
bulletins, newsletters or other material as it deems appropriate. 


(j) Cooperate with the Atomic Energy Commission or any agency successor 
thereto, any other officer or agency of the United States, and any other govern- 
mental unit or agency or officer thereof, and with any private persons or agen- 
cies in any of the fields of its interests. 


(k) Act as licensee of the United States Government or any party state with 
respect to the conduct of any research activity requiring such license and operate 
such research facility or undertake any program pursuant thereto. 

(1) Ascertain from time to time such methods, practices, circumstances, and 
conditions as may bring about the prevention and control of nuclear incidents 
in the area comprising the party states, to coordinate the nuclear incident pre- 
vention and control plans and the work relating thereto of the appropriate agen- 
cies of the party states and to facilitate the rendering of aid by the party states 
to each other in coping with nuclear incidents. The Board may formulate and, in 
accordance with need from time to time, revise a regional plan or regional plans 
for coping with nuclear incidents within the territory of the party states as whole 
or within any subregion or subregions of the geographic area covered by this 
compact. 


ARTICLE VI. Supplementary Agreements 

(a) To the extent that the Board has not undertaken an activity or project 
which would be within its power under the provisions of Article V of this com- 
pact, any two or more of the party states (acting by their duly constituted ad- 
ministrative officials) may enter into supplementary agreements for the under- 
taking and continuance of such an activity or project. Any such agreement shall 
specify its purpose or purposes; its duration and the procedure for termination 
thereof or withdrawal therefrom; the method of financing and allocating the costs 
of the activity or project; and such other matters as may be necessary or ap- 
propriate. No such supplementary agreement entered into pursuant to this article 
shall become effective prior to its submission to and approval by the Board. The 
Board shall give such approval unless it finds that the supplementary agreement 
or the activity or project contemplated thereby is inconsistent with the provisions 


- this compact or a program or activity conducted by or participated in by the 
oard. 
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(b) Unless all of the party states participate in a supplementary agreement, any 
cost or costs thereof shall be borne separately by the states party thereto. How- 
ever, the Board may administer or otherwise assist in the operation of any supple- 
mentary agreement. 

(c) No party to a supplementary agreement entered into pursuant to this 
article shall be relieved thereby of any obligation or duty assumed by said party 
state under or pursuant to this compact, except that timely and proper performance 
of such obligation or duty by means of the supplementary agreement may be of- 
fered as performance pursuant to the compact. 


ARTICLE VII. Other Laws and Relationships 

Nothing in this compact shall be construed to: 

(a) Permit or require any person or other entity to avoid or refuse com- 
pliance with any law, rule, regulation, order or ordinance of a party state or 
subdivision thereof now or hereafter made, enacted or in force. 

(b) Limit, diminish, or otherwise impair jurisdiction exercised by the Atomic 
Energy Commission, any agency successor thereto, or any other federal depart- 
ment, agency or officer pursuant to and in conformity with any valid and operative 
act of Congress. 

(c) Alter the relations between and respective internal responsibilities of the 
government of a party state and its subdivisions. 

(d) Permit or authorize the Board to exercise any regulatory authority or to 
own or operate any nuclear reactor for the generation of electric energy; nor 
shall the Board own or operate any facility or installation for industrial or com- 
mercial purposes. 


ARTICLE VIII. Eligible Parties, Entry into Force and Withdrawal 

(a) Any or all of the States of Alabama, Arkansas, Delaware, Florida, Georgia, 
Kentucky, Louisiana, Maryland, Mississippi, North Carolina, Oklahoma, South 
Carolina, Tennessee, Texas, Virginia, and West Virginia shall be eligible to be- 
come party to this compact. 

(b) As to any eligible party state, this compact shall become effective when 
its legislature shall have enacted the same into law: Provided that it shall not be- 
come initially effective until enacted into law by seven states. 

(c) Any party state may withdraw from this compact by enacting a statute 
repealing the same, but no such withdrawal shall become effective until the 
governor of the withdrawing state shall have sent formal notice in writing to the 
governor of each other party state informing said governors of the action of the 
legislature in repealing the compact and declaring an intention to withdraw. 


ARTICLE IX. Severability and Construction 

The provisions of this compact and of any supplementary agreement entered 
into hereunder shall be several and if any phrase, clause, sentence or provision 
of this compact or such supplementary agreement is declared to be contrary to 
the constitution of any participating state or of the United States or the ap- 
plicability thereof to any government, agency, person, or circumstance is held in- 
valid, the validity of the remainder of this compact or such supplementary agree- 
ment and the applicability thereof to any government, agency, person or circum- 
stance shall not be affected thereby. If this compact or any supplementary agree- 
ment entered into hereunder shall be held contrary to the constitution of any state 
participating therein, the compact or such supplementary agreement shall remain 
in full force and effect as to the remaining states and in full force and effect as to 
the state affected as to all severable matters. The provisions of this compact and of 
any supplementary agreement entered into pursuant hereto shall be liberally con- 
strued to effectuate the purposes thereof. (1965, c. 858, s. 1.) 


§ 104D-2. Appointment of North Carolina member and alternate 
member of Southern Interstate Nuclear Board.—The Governor shall ap- 
point this State’s member of the Southern Interstate Nuclear Board as established 
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by Article II of the compact. Such member shall serve at the pleasure of the Gov- 
ernor, The Governor is authorized to appoint an alternate member who may serve 
at and for such time as the regular member shall designate and shall have the 
same power and authority as the regular member when so serving. (1905, c. 858, 


Gaee) 


§ 104D-3. Submission of budgets of Board.—Pursuant to Article III 
(a) of the compact, the Board shall submit its budgets of estimated expenditures 
to the Director of the Budget for presentation to the General Assembly. (1965, 
Ce 550.8. 0.) 


§ 104D-4. Supplementary agreements ineffective until funds ap- 
propriated.—Any supplementary agreement entered into pursuant to Article VI 
of the compact and requiring the expenditure of funds or the assumption of an 
obligation to expend funds in addition to those already appropriated shall not 
become effective as to this State until the required funds therefor are appropriated 
by the General Assembly. (1965, c. 858, s. 4.) 





§ 104D-5. Cooperation with Board.—The departments, institutions and 
agencies of this State and its subdivisions are hereby authorized to cooperate with 
the Board in the furtherance of any of its activities pursuant to the compact. (1965, 
red aetet amy” ie ea 


§ 104D-6. Provision of North Carolina’s share of funds; limitation. 
—In order to carry out the provisions of this chapter and of the compact contained 
herein the Director of the Budget is hereby authorized and directed to provide 
the funds necessary for North Carolina’s share of the Board’s needs as determined 
by Article [11 of the compact, which share shall not be greater than five thousand 
dollars ($5,000.00) in any fiscal year. (1965, c. 858, s. 6.) 


Chapter 105. 


Taxation. 
SUBCHAPTER ly bEWY “OF Article 4. 
Uy wero Schedule D. Income Tax. 
Article 1. Division I. Corporation Income Tax. 
Schedule A. Inheritance Tax. Sec. 
Sec. 105-130. Short title. 


105-8. Treatment allowed for gift tax paid. 105-130.1. Purpose. 


105-19. Transfer for life, etc., tax to be SDS Laie Definitions. 
retained, etc., upon the whole 105-130.3. Corporations. 


eeount 105-130.4. Allocation and apportionment 
of income for corporations. 
Article 2. 105-130.5. Adjustments to federal taxable 


income in determining State 


Schedule B. License Taxes. : 
net income. 


105-60. | Repealed.] 105-130.6. Subsidiary and affiliated corpo- 
105-61. Hotels, motels, tourist courts and rations. 
tourist homes. 105-130.7. Deductible portion of div- 
105-102.2. Scrap processors. idends. 
105-130.8. Net economic loss. 
Article 3. 105-130.9. Contributions. 


! 105-130.10. Amortization of waste treat- 
Schedule C. Franchise Tax. ment facilities. 


105-129.1. Reimbursement of certain manu-  105-130.11. Conditional and other exemp- 
facturers authorized. tions. 
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Sec. 


105-130.12. 


105-130.13. 
105-130.14. 


105-130.15. 
105-130.16. 
105-130.17. 


105-130.18. 


105-130.19. 


105-130.20. 
105-130.21. 
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Regulated investment compa- 
nies and real estate invest- 
ment trusts. 

Special corporations. 

Corporations filing consolidated 
returns for federal income 
tax purposes. 

Basis of return of net income. 

Returns. 

Time and place of filing re- 
turns. 

Failure to file returns; supple- 
mentary returns. 

Time and place of payment of 
tax. 

Corrections and changes. 

Information at the source. 


105-131. [Repealed.] 
105-132. [Transferred.] 


Division II. Individual Income Tax. 


105-133 


. Short title. 


105-134. Purpose. 


105-135 
105-136. 


. Definitions. 
Individuals. 


105-137. Year of assessment. 


105-38 to 


105-139. [Repealed.] 


105-143. {Repealed.] 


105-153 


. [Repealed.] 


105-156.1. Effective dates of 1957 amend- 


ments to article 4. 


Division III. Income Tax—Estates, Trusts, 


and Beneficiaries. 


165-160. Short title. 


105-161 
105-162 


. Estates and trusts. 
. Beneficiaries of estates and trusts. 


105-163. Grantor trusts. 


Article 4A. 


Withliolding of Income Taxes from Wages 
and Filing of Declarations of Esti- 
mated Income and Payment of 
Income Tax by Individuals. 


105-163.19 


Excise 
105-228.28. 


105-228.29. 
105-228.30. 
105-228.31. 
105-228.32. 


105-228.33. 


to 105-163.21. [Repealed.] 


Article 8E. 


Stamp Tax on Conveyances. 

To whom this article shall ap- 
ply. 

Conveyances excluded. 

Imposition of excise stamp tax. 

Issuance of tax stamp. 

Duties of register of deeds. 

Taxes recoverable by action. 
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105-228.34. Willful failure to pay tax. 
105-228.35. Administrative provisions. 
105-228.36. Reproduction of tax stamps. 


Article 9. 
Schedule J. General Administration; 
Penalties and Remedies. 


105-249.2. State taxes owed by members of 
armed forces; no interest or 
penalty .to accrue while in 
combat zone. 


SUBCHAPTER Il. ASSESSMENT, 
LISTING AND COLLECTION 
OF TAXES. 


Article 12. 


State Board of Assessment. 
105-277.1. Duties of the administrative of- 
ficer. 


Article 20. 
Special Provisions Affecting Motor Ve- 
hicle Owners, Warehousemen, etc. 


105-317. Reports by consignees, brokers, 
and house trailer park operators. 


Article 26. 


Public Service Companies. 


105-355. Street railway, waterworks, elec- 
tric light and power, gas, ferry, 
bridge, and other public utility 
companies, and electric member- 
ship corporations. 


Article 28. 


Genera! Provisions. 
105-397.1. Immaterial irregularities. 


SUBCHAPTER V. GASOLINE TAX. 
Article 36. 


Gasoline Tax. 

105-446.2. Wildlife Resources Commis- 
sion entitled to partial net 
proceeds of gasoline taxes for 
biennium of 1967-1969 only. 


Article 36A. 


Special Fuels Tax. 


105-449.21. Report of purchases and pay- 
ment of tax by user-seller. 

105-449.24. Exemptions, rebates, and re- 
funds, 
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SUBCHAPTER I. LEVY OF TAXES. 


ARTICLE 1. 
Schedule A. Inheritance Tax. 


§ 105-2. General provisions. 

(5) a. For purposes of this article, the term “general power of appoint- 
ment” means a power which is exercisable in favor of the de- 
cedent, his estate, his creditors, or the creditors of his estate; 
except that: 

1. A power to consume, invade or appropriate property for 
the benefit of the decedent which is limited by an as- 
certainable standard relating to the health, education, 
support or maintenance of the decedent shall not be 
deemed a general power of appointment. 

2. A power of appointment which is exercisable by the de- 
cedent only in conjunction with another person : 

I. If the power is not exercisable by the decedent ex- 
cept in conjunction with the creator of the 
power, such power shall not be deemed a gen- 
eral power of appointment. 

II. If the power is not exercisable by the decedent ex- 
cept in conjunction with a person having a sub- 
stantial interest in the property, subject to the 
power, which is adverse to exercise of the 
power in favor of the decedent, such power 
shall not be deemed a general power of ap- 
pointment. For the purposes of this clause a 
person who, after the death of the decedent, 
may be possessed of a power of appointment 
(with respect to the property subject to the 
decedent’s power) which he may exercise in 
his own favor shall be deemed as having an 
interest in the property and such interest shall 
be deemed adverse to such exercise of the de- 
cedent’s power. 

IIT. If (after the application of clauses I and II) the 
power is a general power of appointment and 
is exercisable in favor of such other person, 
such power shall be deemed a general power 
of appointment only in respect of a fractional 
part of the property subject to such power, 
such part to be determined by dividing the 
value of such property by the number of such 
persons (including the decedent) in favor of 
whom such power is exercisable. 

IV. For purposes of clauses II and III, a power shall 
be deemed to be exercisable in favor of a per- 
son if it is exercisable in favor of such per- 
son, his estate, his creditors, or the creditors 
of his estate. 

b. Whenever any person shall have a general power of appointment 
with respect to any interest in property, such person shall, for 
the purposes of this article, be deemed the owner of such interest 
and accordingly : 
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§ 105-3 
1. If in connection with any transfer of property taxable 
under this article the transferor shall give to any per- 
son a general power of appointment with respect to 
any interest in such property, the transferor shall be 
deemed to have given such interest in such property to 
such person. 

2. If any person holding a general power of appointment 
with respect to any interest in property shall exercise 
such power in favor of any other person or persons, 
either by will or by an appointment made in contempla- 
tion of the death of such person, or by an appointment 
intended to take effect in possession or enjoyment at or 
after such death, he shall be deemed to have made a 
transfer of such interest to such person or persons, 

3. If any person holding a general power of appointment 
with respect to any interest in property shall relinquish 
such power by any action taken in contemplation of 
death or intended to take effect at or after his death, or 
shall die without fully exercising such power, he shall 
be deemed, to the extent of such relinquishment or non- 
exercise, to have made a transfer of such interest to the 
person or persons who shall benefit thereby. 


(1967, c. 1110, s. 1.) 


Editor’s Note.— 

The 1967 amendment, effective July 1, 
1967, rewrote the former first sentence of 
subdivision (5) as paragraph a and desig- 
nated the remainder of the subdivision as 
paragraph b. Section 16, c. 1110, Session 


prior to the effective date of the applicable 
section hereof.” 

As the rest of the section was not 
changed by the amendment, only subdivi- 
sion (5) is set out. 

Cited in Ingram v. Johnson, 260 N.C. 


Laws 1967, provides: “This act shall not 697, 133 $.E.2d 662 (1963). 


affect the liability of any taxpayer arising 


§ 105-3. Property exempt. 


Cited in Ingram v. Johnson, 260 N.C. 
697, 133 S.E.2d 662 (1963). 


§ 105-4. Rate of tax—Class A. 


(b) The persons mentioned in this class shall be entitled to the following ex- 
emptions: Widows, ten thousand dollars ($10,000.00) ; each child under twenty- 
one years of age and each child twenty-one years of age, or older, who is mentally 
incapacitated, or by reason of physical disability is unable to support himself, is 
unmarried and residing with the decedent in his home at the time of such de- 
cedent’s death, or who is then institutionalized on account of such mental inca- 
pacity or physical disability five thousand dollars ($5,000.00) ; all other benefi- 
ciaries mentioned in this section, two thousand dollars ($2,000.00) each: Pro- 
vided, a grandchild or grandchildren shall be allowed the single exemption or 
pro rata part of the exemption of the parent, when the parent of any one grand- 
child or group of grandchildren is deceased or when the parent is living and does 
not share in the estate: Provided, that any part of the exemption not applied to 
the share of the parent may be applied to the share of a grandchild or group of 
grandchildren of such parent. The same rule shall apply to the taking under a 
will, and also in the case of a specific legacy or devise. When a person shall die, 
testate or intestate, leaving a spouse and child or children, and such surviving 
spouse receives, whether under a will or otherwise than by will, all or substan- 
tially all the decedent’s property, such surviving spouse shall be allowed at his 
or her option an additional exemption of five thousand dollars ($5,000.00) for 
each child under 21 years,of age, and each child 21 years of age, or older, who 
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is mentally incapacitated, or by reason of physical disability is unable to support 
himself, is unmarried and residing with the decedent in his or her home at the 
time of such decedent’s death, or who is then institutionalized by reason of such 
mental incapacity or physical disability; provided that whenever such spouse 
elects to claim such additional exemption, the child or children shall not be al- 
lowed the exemption of five thousand dollars ($5,000.00) for each child here- 
inabove provided for. (1939, c. 158, s. Zn LO57y cul 340) Ss. 101909) ead elon, 


Cale) 


Editor’s Note.— First Proviso of Subsection (b) 

The 1965 amendment, effective July 1, Limited to Children of Natural Child.— 
1965, rewrote the clause following the first The first proviso in subsection (b) permit- 
semicolon in subsection (b), eliminated ting grandchildren to take the exemption 
“under twenty-one years of age” following a parent would have taken is of course 
“child or children” near the beginning of limited to the children of a natural child, 
the next to the last proviso in that subsec- because a stepchild does not, under North 
tion, added at the end of that proviso the Carolina statutes of descent and distribu- 
language beginning with the words “and tion, succeed to the estate of his step- 
each child twenty-one years of age, Or parent. Ingram v. Johnson, 260 N.C. 697, 
older” and eliminated “under twenty-one 133 $.E.2d 662 (1963). 


years of age” immediately preceding But Stepchildren Are Class A Benefi- 
“hereinabove provided for” at the end of  ciaries.—Stepgrandchildren of  testatrix 
the section. who are the daughters of testatrix’ step- 


The 1967 amendment, effective July 1, children who predeceased testatrix, fall 
i967, and applicable to estates of all per- within Class A as defined by this section, 
sons dying on or after that date, rewrote and not Class C as defined by § 105-6, for 
the former last two provisos to subsection the purpose of determining the rate of 
(b) as the present last sentence of that tax to be paid on properties bequeathed 


subsection. them. Ingram v. Johnson, 260 N.C. 697, 
As subsection (a) was not changed by 133 S.E.2d 662 (1963). 
the amendments, it is not set out. And Entitled to Exemption under Sub- 


History of Section—See Ingram v._ section (b) as Legatees.—The language in 
Johnson, 260 N.C. 697, 133 S.E.2d 662 subsection (b) reading, “The same rule 
(1963). shall apply to the taking under a will, and 

Legislature did not use “grandchildren” also in case of a specific legacy or devise” 
in a technical or restricted sense, but in- means that a stepparent, instead of giv- 
tended to place children—natural, step, or ing to a stepchild who would be entitled 
adopted—in the same category. Ingram v. to an exemption, might give to the child 
Johnson, 260 N.C. 697, 133 §.E.2d 662 of a stepchild without depriving the lega- 
(1963). tee of the exemption his parent could 

Subsection (b) Refers to Class A Bene- claim. Ingram v. Johnson, 260 N.C. 697, 
ficiaries.—Subsection (b) grants exemp- 133 S.E.2d 662 (1963). 
tions to “the persons mentioned in this The proviso in subsection (b) stating, 
class,” which language manifestly refers “and the same rule shall apply to the tak- 
to Class A beneficiaries, as no exemptions ing under a will and also in case of specific 


are allowed Class B or Class C benefi- legacy or devise” would appear to be 
ciaries. Ingram v. Johnson, 260 N.C. 697. superfluous if limited to natural grand- 
133 S.E.2d 662 (1963). children—but essential to permit step- 


Testator May Treat Stepchildren and grandchildren to take the exemption. In- 
Natural Children Equally.—Subsection (a) 8tam v. Johnson, 260 N.C. 697, 133 S.E.2d 
expressly authorizes a testator to accord 662 (1963). 
his children equality whether they are Since Subsection (b) Protects Step- 
stepchildren or natural children. Ingram children Taking by Will—Subsection (b) 
v. Johnson, 260 N.C. 697, 133 S.E.2d 662 protects the stepchildren as well as the 
(1963). natural children who may take, not by de- 

The exemptions allowed Class A benefi- scent, but by will of the person last seized. 
ciaries are not intended to force a testator Ingram v. Johnson, 260 N.C. 697, 133 
to draw a distinction between his chil- 5-E.2d 662 (1963). 


dren whether they are stepchildren or Exemption Allowed Widow with Step- 
natural children. Ingram v. Johnson, 260 child.—If a husband died, leaving a widow 
N.C. 697, 1338 S.E.2d 662 (1963). and a stepchild, child of the widow, and 
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devised all, or substantially all, of his 
property to his widow, she could claim 
an exemption of $15,000—$10,000 for her- 
self and $5,000 for her minor child under 
the last sentence of subsection (b). Ingram 
v. Johnson, 260 N.C. 697, 133 S.E.2d 662 
(1963). 

Additional Exemption to Spouse Is Not 
of Particular Property.—The additional ex- 
emption allowed the wife by subsection (b) 
of this section is not an exemption of par- 
ticular property but is a personal exemp- 
tion to her. It is, like the $10,000 exemp- 
tion, an amount to be subtracted from 
whatever interests pass to her by succession 
so as to be otherwise subject to the in- 
heritance tax. Isaacs v. Clayton, 270 N.C. 
424, 154 S.E.2d 532 (1967). 

Spouse Not Deprived of It Because 
Testator’s Debts Exceed Propety Passing 
to Her.—The fact that the testator owed 
debts which, including one half of an in- 
debtedness secured by a mortgage upon 
real property owned by him and his wife 
as tenants by the entireties, exceeded the 
value of the properties passing to the wife 
under the will itself does not deprive her 
of the additional exemption from the in- 
heritance tax allowed by subsection (b). 
Isaacs v. Clayton, 270 N.C. 424, 154 S.E.2d 
532 (1967). 

Property Owned by Entireties Not Con- 
sidered in Determining if Will Leaves All 
Property to Spouse. — In determining 
whether the will bequeaths and devises to 


§ 105-5. Rate of tax—Class B. 


Quoted in Ingram v. Johnson, 260 N.C. 
697, 133 S.E.2d 662 (1963). 


§ 105-6. Rate of tax—Class C. 


Cross Reference.—See note to § 105-4. 
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§ 105-8 


the wife all or substantially all of the tes- 
tator’s property in order for her to qualify 
for the additional exemption provided in 
subsection (b) it must be borne in mind 
that real property held by the testator and 
his wife, prior to his death, as tenants by 
the entireties was not “his property,” but 
property belonging to the husband and 
wife as a unitary person, separate and apart 
from either of them. Isaacs v. Clayton, 270 
N.C. 424, 154 S.E.2d 532 (1967). 

Nor Are Death Benefits under Insurance 
Policy Payable to Wife. — The death ben- 
efits payable under a policy of insurance 
upon the life of the husband, payable to 
the wife as the named beneficiary, do not 
arise until his death and are not “his prop- 
erty,” within the meaning of the proviso in 
subsection (b) permitting an additional 
exemption for minor children. Isaacs v. 
Clayton, 270 N.C. 424, 154 S.E.2d 532 
(1967). 

Nor Is Property in Trust for Child Re- 
vocable by Testator.—The right of the tes- 
tator to revoke during his lifetime a trust, 
of which his child is the beneficiary, does 
not make the trust property “his property,” 
within the meaning of the proviso in sub- 
section (b) permitting an additional ex- 
emption for minor children, although the 
fact that his right of revocation is cut off 
by his death does make the trust ben- 
eficiary liable for an inheritance tax. Isaacs 
v. Clayton, 270 N.C. 424, 154 S.E.2d 532 
(1967). 


§ 105-8. Treatment allowed for gift tax paid.—In case a tax has been 


imposed under Schedule G of the Revenue Act of 1937, or under subsequent acts, 
upon any gift, and thereafter, upon the death of the donor, the amount thereof 
is required by any provision of this article to be included in the gross estate of 
the decedent, then the tax paid with respect to such gift shall constitute an ad- 
vance payment of the tax which would otherwise be chargeable against the bene- 
ficiaries of the estate under the provisions of this article, and shall be applied in 
reduction of said tax. Any additional tax found to be due because of the inclu- 
sion of such gift in the gross estate of the decedent, as provided herein, shall be 
a tax against the estate and shall be paid out of the same funds as any other tax 
against the estate. Any amount by which the tax paid with respect to such gift 
exceeds the tax found to be due because of the inclusion of such gift in the gross 
estate of the decedent, as provided herein, shall be refunded to the estate of the 
decedent. (1939, c. 158, s. 614 ; 1967, c. 1220.) 

Editor’s Note.— the first sentence, substituted “such gift” 

The 1967 amendment, effective July 1, for “gifts” in the second sentence and added 
1967, and applicable to estates of all per- the last sentence. 
sons dying on or after that date, rewrote 
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§ 105-11. Tax to be paid on shares of stock before transferred, and 
penalty for violation. 
Editor’s Note. — For article on joint 


ownership of corporate securities in North 
Carolina, see 44 N.C.L. Rev. 290 (1966). 


§ 105-13. Life insurance proceeds.—The proceeds of life insurance poli- 
cies payable at or after the death of the decedent shall in the following instances be 
taxable at the rates provided in this article subject to the exemptions in § 105-3: 


(1) When such insurance proceeds are receivable by the executor, adminis- 
trator or personal representative as insurance under policies upon the 
life of the decedent. 


(2) When such insurance proceeds are receivable by all other beneficiaries 
under policies upon the life of the decedent with respect to which the 
decedent possessed at his death any of the incidents of ownership, ex- 
ercisable alone or in conjunction with any other person. For purposes 
of the preceding sentence, the term “incident of ownership” includes 
a reversionary interest (whether arising by the express terms of the 
policy or other instrument or by operation of law) only if the value of 
such reversionary interest exceeded five per cent (5%) of the value of 
the policy immediately before the death of the decedent. As used in 
this paragraph, the term “reversionary interest” includes a possibility 
that the policy, or the proceeds of the policy, may return to the decedent 
or his estate, or may be subject to a power of disposition by him. The 
value of a reversionary interest at any time shall be determined (with- 
out regard to the fact of the decedent’s death) by usual methods of 
valuation, including the use of the mortuary and annuity tables set out 
as $$ 8-46 and 8-47. In determining the value of a possibility that the 
policy or proceeds thereof may be subject to a power of disposition by 
the decedent, such possibility shall be valued as if it were a possibility 
that such policy or proceeds may return to the decedent or his estate. 
(1939, c. 158, s. 11; 1943, c. 400, s. 1; 1945, c. 708, s. 1; 1947, c. 501, 
s. 1; 1965, c. 439.) 

Editor’s Note.— 
The 1965 amendment, effective July 1, 
1965, rewrote this section. 


§ 105-19. Transfer for life, etc., tax to be retained, etc., upon the 
whole amount.—If any transfer, subject to said tax be made to a beneficiary 
for life or for a term of years, or upon condition or contingency, with remain- 
der to take effect upon the termination of the life estate or the happening of the 
condition or contingency, the tax on the whole amount shall be due and payable 
as in other cases, and said tax shall be apportioned between such life tenant and 
the remaindermen, such apportionment to be made by computation based upon 
the mortuary and annuity tables set out as $§ 8-46 and 8-47, and upon the basis 
of six per centum (6%) of the gross value of the estate for the period of expect- 
ancy of the life tenant in determining the value of the respective interests. When 
property is transferred or limited in trust or otherwise, and the rights, interest, 
or estate of the transferees or beneficiaries are dependent upon contingencies or 
conditions whereby they may be wholly or in part created, defeated, extended, or 
abridged, a tax shall be imposed upon said transfer at the highest rate, within 
the discretion of the Revenue Commissioner, avhich on the happening of any of 
the said contingencies or conditions would be possible under the provisions of this 
article, and such tax so imposed shall be due and payable forthwith out of the 
property transferred, and the Commissioner of Revenue shall assess the tax on 
such property. (1939, c. 158, s. 17 ; 1967, c. 1110, s. 1.) 
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Editor’s Note——vThe 1967 amendment, ef- Section 16, c. 1110, Session Laws 1967, 
fective July 1, 1967, substituted “any trans- provides: “This act shall not affect the lia- 
fer” for “the legacy or devise” and “made” bility of any taxpayer arising prior to the 
for “given” near the beginning of the first effective date of the applicable section here- 
sentence. on” 


105-29. Uniform valuation.—(a) If the value of any estate taxed un- 
der this schedule shall have been assessed and fixed by the federal government 
for the purpose of determining the federal taxes due thereon prior to the time 
the report from the executor or administrator is made to the Commissioner of 
Revenue under the provisions of this article, the amount or value of such estate 
so fixed, assessed, and determined by the federal government shall be stated in 
such report. If the assessment of the estate by the federal government shall be 
made after the filing of the report by the executor or administrator with the Com- 
missioner of Revenue, as provided in this article, the said executor or adminis- 
trator shall, within thirty days after receipt of notice of the final determination 
by the federal government of the value or amount of said estate as assessed and 
determined for the purpose of fixing federal taxes thereon, make report of the 
amount so fixed and assessed by the federal government, under oath or affirma- 
tion, to the Commissioner of Revenue. If the amount of said estate as assessed 
and fixed by the federal government shall be in excess of that theretofore fixed 
or assessed under this schedule for the purpose of determining the amount of 
taxes due the State from said estate, then the Commissioner of Revenue shall 
reassess said estate and fix the value thereof at the amount fixed, assessed, and 
determined by the federal government, unless the said executor or administrator 
shall, within thirty days after notice to him from the Commissioner of Revenue, 
show cause why the valuation and assessment of said estate as theretofore made 
should not be changed or increased. If the valuation placed upon said estate by 
the federal government shall be less than that theretofore fixed or assessed under 
this article, the executor or administrator may, within thirty days after filing 
his return of the amount so fixed or assessed by the federal government, file with 
the Commissioner of Revenue a petition to have the value of said estate reassessed 
and the same reduced to the amount as fixed or assessed by the federal govern- 
ment. In either event the Commissioner of Revenue shall proceed to determine, 
from such evidence as may be brought to his attention or which he shall other- 
wise acquire, the correct value of the said estate, and if the valuation is changed, 
he shall reassess the taxes due by said estate under this article and notify the 
executor or administrator of such fact. In the event the valuation of said estate 
shall be decreased and if there shall have been an overpayment of the tax in the 
amount of three dollars ($3.00) or more, the Commissioner of Revenue shall, 
within sixty (60) days after the final determination of the value of said estate 
and the assessment of the correct amount of tax against the same, refund the 
amount of such excess tax theretofore paid. In the event that the amount of such 
overpayment is less than three dollars ($3.00) the overpayment shall be refunded 
upon receipt by the Commissioner of Revenue of a written demand for such re- 
fund from the taxpayer. No overpayment shall be refunded, irrespective of 
whether upon discovery or receipt of written demand if such discovery is not 
made or such demand is not received within three (3) years from the date set 
by the statute for the filing of the return, or within six months after the date of 
the final determination of the federal estate tax liability, or within six (6) months 
from the date of the payment of the tax alleged to be an overpayment, which- 
ever is the later. 


(1967, c. 1171.) 


Editor’s Note.— within six months after the date of the 
The 1967 amendment, effective Jan. 1, final determination of the federal estate tax 
1967, and applicable in all cases where the _ liability’ near the end of subsection (a). 


federal estate tax liability has been finally As subsection (b) was not changed by 
determined after that date, inserted “or the amendment, it is not set out. 
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ARTICLE 2, 
Schedule B. License Taxes. 


§ 105-33. Taxes under this article. 


Cited in Northcutt v. Clayton, 269 N.C. 
428, 152 S.E.2d 471 (1967). 


§ 105-36. Amusements—manufacturing, selling, leasing, or distrib- 
uting moving picture films or checking attendance at moving picture 
shows.—Every person, firm, or corporation engaged in the business of manu- 
facturing, selling, leasing, furnishing and/or distributing films to be used in this 
State in moving picture theatres or other places at which an admission fee is 
charged shall apply for and obtain from the Commissioner of Revenue a state- 
wide license for the privilege of engaging in such business in this State, and shall 
pay for such license a tax of six hundred and twenty-five dollars ($625.00) : Pro- 
vided, that persons, firms, or corporations engaged exclusively in the business of 
selling, leasing, furnishing and/or distributing films for use in places where no 
adimission fee is charged or in schools, public or private, and other institutions of 
learning in this State, shall pay a tax of twenty-five dollars ($25.00). 


Any person, firm, or corporation engaged under contract or for compensation 
in the business of checking the attendance of any moving picture or show for the 
purpose of ascertaining attendance or amount of admission receipts at any theatre 
or theatres shall apply for and obtain from the Commissioner of Revenue a state- 
wide license for the privilege of engaging in such business in this State, and shall 
pay for such license an annual tax of two hundred and fifty dollars ($250.00): 
Provided, that persons engaged in the public practice of accounting and licensed 
under G.S, 105-41 (c) shall be exempt from the payment of this license tax. 

Counties, cities, and towns shall not levy a license tax on the business taxed 
under this section. (1939, c. 158, s. 104; 1947, c. 981; 1965, c. 641.) 

Fditor’s Note.— 

The 1965 amendment added the proviso 
at the end of the second paragraph. 


§ 105-37.1. Amusements — forms of amusement not otherwise 
taxed. 


(c) No tax shall be collected pursuant to this section with respect to enter- 
tainments or amusements offered or given on the Cherokee Indian reservation 
when the person, firm or corporation giving, offering or managing such enter- 
tainment or amusement is authorized to do business on the reservation and pays 
the tribal gross receipts levy to the tribal council. (1939, c. 158, s. 105; 1943, c. 
400, s. 2; 1945, c. 708, s, 2; 1947, c. 501, s. 2; 1963, c. 1231 SIOG/ ec onOoe) 


Editor’s Note,— As subsections (a) and (b) were not 
The 1967 amendment, effective July 1, changed by the amendment, they are not 
1967, added subsection (c). set out. 


§ 105-41. Attorneys at law and other professionals. 


Cited in Northcutt v. Clayton, 269 N.C. 
428, 152 S.E.2d 471 (1967). 


§ 105-60: Repealed by Session Laws 1965, c. 1012, ss. 1, 2. 


Editor’s Note.— the provisions of s. 2 of this act [repealing 

Section 3, c. 1012, Session Laws 1965, clause], the provisions of the law in effect 
provides: “This act shall be in full force prior to the effective date of this act shall 
and effect on and after July 1, 1965, ex- remain in full force and effect with respect 
cept that where the seasonal rate is appli- to any acts or transactions done or per- 
cable under G.S. 155-33 (k), this act shall formed prior to the effective date of this 
be effective June 1, 1965. Notwithstanding act.” 
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§ 105-61. Hotels, motels, tourist courts and tourist homes.—(a) 
Every person, firm, or corporation engaged in the business of operating any hotel 
or motel, tourist court, tourist home, or similar place advertising in any manner 
for transient patronage, or soliciting such business, shall apply for and procure 
from the Commissioner of Revenue a State license for the privilege of transacting 
or engaging in such business, and shall pay for such license a tax of two dollars 
($2.00) per room, The minimum tax shall be ten dollars ($10.00). 

For the purpose of this section, the lobby, clubroom, office, dining room, kitchen 
and rooms occupied by the owner or lessee of the premises, or members of his 
family, for his or their personal or private use, shall not be counted in determin- 
ing the number of rooms for the basis of the tax. The tax herein levied shall 
be in addition to any tax levied in G.S. 105-62 for the sale of prepared food. 

(b) Hotel as referred to in this section shall be given its general or customary 
meaning; that is, a building or group of buildings providing lodging and usually 
(but not necessarily) meals, entertainment, and various personal services for the 
public. 

Motel as referred to in this section shall be given its general or customary mean- 
ing; that is, a building or group of buildings in which the rooms usually are di- 
rectly accessible from an outdoor parking area and which are used primarily as 
lodgings for the public. 


In addition to hotels and motels, there is included within the meaning of this 
section tourist courts, tourist homes and similar places—including, but not limited 
to, tourist camps, semidetached apartments, resort lodgings and detached struc- 
tures whenever the operator advertises in any manner for transient patronage, or 
solicits such business. The principal test of liability is the use of such places for 
temporary abode by transient patrons. Such patrons are defined as staying for a 
short time, stopping for a brief period only, not permanent. 


(c) It is immaterial for the purposes of this section whether the rental to 
patrons is on a daily, weekly, biweekly or monthly basis, and it is also immaterial, 
as to any particular room, whether such room is occupied by a “permanent” guest. 


(d) “Advertising in any manner” within the meaning of this section shall be 
broadly construed to cover any media of advertising whereby the availability of 
the accommodations may be made known and includes, but is not limited to, signs, 
placards, folders, newspaper ads, classified ads, listings in commercial or tourist 
circulars and any other form or means whereby the accommodations may be 
publicized. Soliciting such business includes every form of solicitation, or listings 
with boards of trade or chambers of commerce, by a hotel, motel, or any other 
place referred to herein accommodating transient patrons. 


(e) Private residences or cottages designed for single family occupancy located 
in resort areas and occupied during a part of the season by the owners thereof but 
rented the remainder of the season to others for single family occupancy do not 
come within the purview of this section. Such use and occupancy by such tenants 
is regarded as occasional or incidental and does not require the owner to procure 
a privilege license under this section. 


(f£) Counties shall not levy any license tax on the business taxed under this 
section, but cities and towns may levy a license tax not in excess of one half of 
the base tax levied by the State. (1939, c. 158, ss. 126, 12614; 1943, c. 400, s. 2; 
IOs erate (sls) 


Editor’s Note. — The 1965 amendment provisions of s. 2 of this act [repealing 
rewrote the section. clause], the provisions of the law in effect 

Section 3, c. 1012, Session Laws 1965, Prior to the effective date of this act shall 
provides: “This act shall be in full force remain in full force and effect with respect 
and effect on and after July 1, 1965, except to any acts or transactions done or per- 
that where the seasonal rate is applicable formed prior to the effective date of this 
under G.S. 155-33 (k), this act shall be ef- act.” 
fective June 1, 1965. Notwithstanding the 
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§ 105-62. Restaurants. 

(b) All other stands or places where prepared food is sold as a business, and 
drugstores, service stations, and all other stands or places where prepared sand- 
wiches only are served, shall pay a tax of five dollars ($5.00) ; however as used in 
this section the word “sandwiches” shall not be interpreted or construed to in- 
clude crackers or cookies in combination with any food filling. 

(c) Counties, cities and towns shall not levy any license tax on the business 


taxed or any business exempted under this section, except that cities and towns 
may levy a license tax not in excess of one half of the base tax levied by the State. 


(1959 FC 1s8,sa127 <= 1965, 1c, 1036.) 

Editor’s Note. — The 1965 amendment 
added the language following the semi- 
colon at the end of subsection (b) and re- 
wrote subsection (c). 

As subsection (a) was not affected by 
the amendment, it is not set out. 

Amendment Effective July 1, 1968.—Ses- 
sion Laws 1967, c. 1118, s. 1, effective July 


1, 1968, will add subsection (d) reading as 
follows: 

“(d) No tax shall be levied under this 
section, for the privilege of operating vend- 
ing machines or the sale of any commodity 
through such machines, against any vend- 
ing machine operator, licensed under G.S. 
105-65.1 and required thereby to pay a 
gross receipts tax.” 


§ 105-65.1. Merchandising dispensers and weighing machines. — 
(a) Every person, firm or corporation engaged in the business of operating, main- 
taining or placing on location anywhere within the State of North Carolina mer- 
chandising dispensers in which are kept any article or merchandise to be pur- 
chased, or weighing machines, shall be deemed a distributor or operator and shall 
apply for and procure from the Commissioner of Revenue a state-wide license to 
be known as an annual distributor’s or operator’s license, and shall pay for such 
license the following tax: 


pensers ‘ol other tobaccomprodictss........) nt ne $250.00 
Distributors or operators of 5 or more drink CISDENSEL Ses en ee 100.00 
Distributors or operators of 5 or more food or other merchandising 

dispensers selling products for 5¢ or more per unter 150.00 
Distributors or operators of 5 or more food or other merchandising 

dispensers selling products for less than 5¢ perunite eee ee 25.00 
Distributors or operators of 5 or more weighing machines ........ 50.00 


Any person, firm or corporation operating, maintaining or placing on location 
fewer than five (5) such machines or dispensers shall not be considered a dis- 
tributor or operator for the purpose of this subsection. Any person, firm or cor- 
poration operating, maintaining or placing on location five (5) or more soft drink 
dispensers shall not be considered a distributor or operator for the purpose of this 
subsection when all of said dispensers operated, maintained or placed on location 
by such person, firm or corporation are operated, maintained or placed in a single 
building, all parts of which are accessible through the same outside entrance, and 
which building is occupied by a single commercial, manufacturing or industrial 
business. Every machine or dispenser placed on location by a licensed operator or 
distributor as herein defined shall have affixed thereto identification showing the 
name and address of the owner, operator, or distributor. The operator of any 
machine or dispenser not so identified shall be liable for additional license tax as 
levied by subsection (hay tein 

Any licensed distributor or operator of dispensers dispensing cigarettes or other 
tobacco product who shall operate, maintain or place on location any such dis- 
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penser at any location for which the license fee prescribed by G.S. 105-84 has 
not been paid shall become liable for the payment of such license fee. 


(b) (1) In addition to the above annual distributor’s or operator’s license, 
every distributor or operator distributing or operating dispensers or 
machines designed or used for the dispensing or selling of soft drinks 
shall apply for and obtain from the Commissioner of Revenue a state- 
wide license for such dispensers or machines so operated, and shall 
pay therefor an annual soft drink dispenser tax according to the follow- 
ing schedule: 


Por not over’ 50 ‘soft drink *dispensers 222 e, 1 2%, $ 355.00 
For 51 and not over 100 soft drink dispensers .......... 1,070.00 
For 101 and not over 150 soft drink dispensers .......... 1,785.00 
For 151 and not over 200 soft drink dispensers .......... 2,900.00 
For each 50 or fraction thereof additional soft drink dis- 

perisers: Overs OU eas Aue ce emer, ae tenn, aap at 715.00 


Where a distributor or operator procures a license under one of the 
lower tax brackets under the above schedule and adds additional soft 
drink dispensers during the tax year whereby license becomes due in 
a higher tax bracket, such licensee shall apply for additional license 
based upon the difference between the amount paid and the amount 
due in the higher bracket. Such additional license shall be applied for 
at the end of the month in which the additional license became due. 


(2) Every person, firm or corporation, operating, maintaining or placing on 
location any dispenser or machine described in subsection (a) and not 
required to procure a distributor’s or operator’s license under the 
terms of subsection (a) shall apply for and obtain from the Commis- 
sioner of Revenue a state-wide license for each such dispenser or ma- 
chine, and shall pay therefor an annual tax as follows: 


Cigarette dispensers or dispensers of other tobacco products .. $ 5.00 


Drink dispensers having a capacity in excess of 48 bottles or 
OUieMA soem sinD: UMTS Fe. nn, Gre eae es 4k eg a's de i ctone.« 15.00 
Drink dispensers having a capacity not in excess of 48 bottles 
or other dispensing units, including those bottles or other 
dispensing units stored in such machine or dispenser as well 


BSathOseu inh: tHesdisPeNsiNg | tach iassd 5, 0a- eisdigiein she nso-s 5.00 
Food or other merchandising dispensers selling products for 5¢ 

DEmGTe Pere initiiwne eek... RUM hee Aone ash es al 1.00 
Food or other merchandising dispensers selling products for 

lesen Lilac en Pets initmas , . yh nto < MS ay ee thw tieie eee < 50 
Wy eis Nihon mac mnec mare Sere. Se aeents 5 oe We diet, tea Bee etc mice 2.50 


Provided that the tax on food or merchandising dispensers imposed 
by this subdivision (2) shall not apply to dispensers dispensing pea- 
nuts only or to dispensers dispensing no commodity other than candy 
containing fifty per cent (50%) or more peanuts, or to penny self- 
service dispensers or machines twenty per cent (20%) of the gross 
revenue from which inures to the benefit of the visually handicapped. 


(3) The applicant for license under this section shall, in making application 
for license, specify the serial number of the dispenser, or dispensers 
and of the weighing machine, or machines, proposed to be distributed 
or operated, together with a description of the merchandise or service 
offered for sale thereby, and the amount of deposit required by or in 
connection with the operation of such dispenser, or dispensers, and 
such machine, or machines. The license shall carry the serial number 
to correspond with that on the application; provided, that such li- 
censes shall not be transferable to any other dispensers except under 
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the following conditions: If at any 1 uring the license tax year 
an applicant or license holder shall ele. 4 replace a licensed machine 
by a new or unlicensed machine, he may notify the Commissioner by 
letter, enclosing the vending license of such machine to be replaced, 
and giving the serial number of the replacement machine and the 
serial number of the machine being replaced and certifying that the 
machine being replaced has been withdrawn from his operation by 
sale or otherwise, and advising the Commissioner of the disposition 
of the machine being replaced. A new license will thereupon be issued 
for the replacement machine without the payment of further license 
tax for the balance of the license tax year in which the replacement 
occurs. It shall be the duty of the person in whose place of business 
the dispenser or machine is operated or located to see that the proper 
State license is attached in a conspicuous place on the dispenser or 
machine before its operation shall commence. 


(4) When application is made under this subsection (b) for license to op- 


erate a machine dispensing soft drinks or cigarettes or other tobacco 
products the applicant for such license shall pay or cause to be paid 
the license fee provided for under G.S. 105-79 and 105-84, as the case 


may be. 

(186555 1078) s7 ba 

Editor’s Note.— 

The 1965 amendment, effective July 1, 
1965. substituted “additional license tax as 
levied by subsection (b) (2)” for “the li- 
cense tax levied by subsection (b)” in the 
last sentence of the third paragraph of 
subsection (a), and rewrote subdivision 
(1) of subsection (b). 

As the rest of the section was not af- 
fected by the amendment, it is not set out. 

Amendment Effective July 1, 1968.—Ses- 
sion Laws 1967, c. 1118, s. 2, effective July 
1, 1968, rewrites this section so that it will 
read as follows: 


(a) Every person, firm, or corporation 
engaged in the business of operating, 
maintaining, or placing on location any- 
where within the State of North Carolina 
merchandising dispensers in which are 
kept any article or merchandise to be pur- 
chased, or weighing machines, shall be 
deemed a distributor or operator and shall 
apply for and procure from the Commis- 
sioner of Revenue a state-wide license to 
be known as an annual distributor’s or op- 
erator’s license, and shall pay for such li- 
cense the following tax: 


Distributors or operators of 5 or 
more drink dispensers other than 
open cup drink dispensers ...... 

Distributors or operators of 5 or 
more open cup drink dispensers . 

Distributors or operators of 5 or 
more cigarette dispensers or dis- 
pensers of other tobacco prod- 
LICUSHARS ee eteents die’ ere sllstatsierhyctale stein, ¢ ts 

Distributors or operators of 5 or 
more food or other merchandis- 


50.00 


ing dispensers selling products 
for five cents (5¢) or more .... 
Distributors or operators of 5 or 
more food or other merchandis- 
ing dispensers selling products 
tor less than five cents (5¢) .... 
Distributors or operators of 5 or 
more weighing machines ...... 


50.00 


25.00 


50.00 

A person, firm, or corporation operating 
and maintaining soft drink dispensers or 
any other dispensers as set forth above in 
places of business operated by him or it, 
and not elsewhere, shall not be considered 
a distributor or operator of such dispensers 
for the purpose of this subsection. 

Any person, firm, or corporation oper- 
ating, maintaining, or placing on location 
fewer than 5 such machines or dispensers 
shall not be considered a distributor or op- 
erator for the purpose of this subsection. 
Any person, firm, or corporation operating, 
maintaining, or placing on location 5 or 
more soft drink dispensers shall not be con- 
sidered a distributor or operator for the 
purpose of this subsection when all of said 
dispensers operated, maintained, or placed 
on location by such person, firm, or corpo- 
ration are operated, maintained, or placed 
in a single building, all parts of which are 
accessible through the same outside en- 
trance, and which building is occupied by a 
single commercial, manufacturing, or in- 
dustrial business. Every machine or dis- 
penser placed on location by a licensed op- 
erator or distributor as herein defined shall 
have affixed thereto identification showing 
the name and address of the owner, oper- 
ator, or distributor. The operator of any 
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machine or dispenser not so identified shall 
be liable for additional license tax as levied 
by subsection (b) (3). 

(b) (1) In addition to the above annual 
distributor’s or operator’s license, every 
distributor or operator distributing or op- 
erating dispensers or machines designed or 
used for the dispensing or selling of soft 
drinks, other than open cup drinks, shall 
apply for and obtain from the Commis- 
sioner of Revenue a state-wide license for 
such dispensers or machines so operated, 
and shall pay therefor an annual soft drink 
dispenser tax according to the following 
schedule: 

For more than 5 and less than 50 
soft drink dispensers seven dol- 
lars ($7.00) per machine. 

For 51 and not over 100 soft drink 


MisDAngers Lal a ioctsd oc: $1,070.00 
For 101 and not over 150 soft 

drink dispensers ........... 1,785.00 
For 151 and not over 200 soft 

drink dispensers ............ 2,500.00 
For each 50 or fraction thereof 

additional soft drink dispensers 

OV Et. COON ete Ahir e ae Oe 715.00 


Where a distributor or operator procures 
a license under one of the lower tax 
brackets under the above schedule and 
adds additional soft drink dispensers during 
the tax vear whereby license becomes due 
in a higher tax bracket, such licensee shall 
apply for additional license based upon the 
difference between the amount paid and the 
amount due in the higher bracket. Such 
additional license shall be applied for at the 
end of the month in which the additional 
license became due. 

(2) In addition to the above annual dis- 
tributor’s or operator’s license, every dis- 
tributor or operator distributing, maintain- 
ing, or operating 5 or more cigarette dis- 
pensers, or 5 or more dispensers of other 
tobacco products, or 5 or more open cup 
drink dispensers, or 5 or more food or other 
merchandising dispensers, or 5 or more 
weighing machines shall pay a tax upon 
the gross receipts obtained from such ma- 
chines and dispensers at the rate of six 
tenths of one percent (6/10 of 1%) of gross 
receipts from cigarette sales, and one-tenth 
of one percent (1/10 of 1%) of gross re- 
ceipts from all other sales; but the tax paid 
for the operator’s license shall be treated as 
an advance payment of the gross receipts 
tax and shall be applied as a credit upon 
the gross receipts tax, but only for the 
same year for which the tax was paid. All 
persons, firms, or corporations liable for the 
gross receipts tax levied hereunder shall 
file quarterly reports with the Commis- 
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sioner of Revenue no later than the 15th 
day of each of the months of January, 
April, July and October of each year for 
the 3 months’ period ended on the last day 
of the month immediately preceding the 
month in which the report is due. All taxes 
due for said period shall be paid to the 
Commissioner of Revenue at the time the 
report is required to be filed. 

(3) Every person, firm, or corporation, 
operating, maintaining, or placing on loca- 
tion any dispenser or machine described in 
subsection (a) and not required to procure 
a distributor’s or operator’s license under 
the terms of subsection (a) shall apply for 
and obtain from the Commissioner of Rev- 
enue a state-wide license for each such dis- 
penser or machine, and shall pay therefor 
an annual tax as follows: 


Cigarette dispensers or dispensers 
of other tobacco products . $ 5.00 
Drink dispensers having a capacity 
in excess of 48 bottles or other 
dispensing units, including those 
bottles or other dispensing units 
stored in such machine or dis- 
penser as well as those in the 
dispersing tacked oo asi s2. ay 
Drink dispensers having a ca- 
pacity not in excess of 48 bottles 
or other dispensing units, in- 
cluding those bottles or other 
dispensing units stored in such 
machine or dispenser as well as 
those in the dispensing rack 
Food or other merchandising dis- 
pensers selling products for five 
cents (5¢) or more per unit .... 
Food or other merchandising dis- 
pensers selling products for less 
than five cents (5¢) per unit 
Weighing machines 


15.00 


5.00 


1.00 


.50 
aia) «aes alle. er etais 2.50 
Provided that the tax on food or mer- 
chandising dispensers imposed by this sub- 
division (3) shall not apply to dispensers 
dispensing peanuts only or to dispensers 
dispensing no commodity other than candy 
containing fifty percent (50%) or more pea- 
nuts, or to penny self-service dispensers 
or machines twenty percent (20%) of the 
gross revenue from which inures to the 
benefit of the visually handicapped. 

(4) The applicant for license under sub- 
division (3) above shall, in making appli- 
cation for license, specify the serial number 
of the dispenser, or dispensers and of the 
weighing machine, or machines, proposed 
to be distributed or operated, together with 
a description of the merchandise or service 
offered for sale thereby, and the amount of 
deposit required by or in connection with 
the operation of such dispenser, or dis- 
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pensers, and such machine or machines. 
The license shall carry the serial number to 
correspond with that on the application; 
provided, that such licenses shall not be 
transferable to any other dispensers except 
under the following conditions: If at any 
time during the license tax year an appli- 
cant or license holder shall elect to replace 
a licensed machine by a new or unlicensed 
machine, he may notify the Commissioner 
by letter, enclosing the vending license of 
such machine to be replaced, and giving 
the serial number of the replacement ma- 
chine and the serial number of the machine 
being replaced and certifying that the ma- 
chine being replaced has been withdrawn 
from his operation by sale or otherwise, and 
advising the Commissioner of the disposi- 
tion of the machine being replaced. A new 
license will thereupon be issued for the re- 
placement machine without the payment of 
further license tax for the balance of the 
license tax year in which the replacement 
occurs. It shall be the duty of the person 
in whose place of business the dispenser or 
machine is operated or located to see that 
the proper State license is attached in a 
conspicuous place on the dispenser or ma- 
chine before its operation shall commence. 

(c) If any person, firm, or corporation 
shall fail, neglect, or refuse to comply with 
the terms and provisions of this section or 
shall fail to attach the proper State license 
to any dispenser or machine as herein pro- 
vided, the Commissioner of Revenue, or 
his agent or deputies, shall forthwith seize 
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and remove such dispenser or machine, and 
shall hold the same until the provisions of 
this section have been complied with. In 
addition to the above provision the appli- 
cant shall be further liable for the additional 
tax imposed under G.S. 105-112. 

(d) Sales of merchandise herein referred 
to shall be subject to the provisions of ar- 
ticle 5 of this chapter, and the tax therein 
levied shall be paid by the distributor or 
operator of such dispensers or machines. 

(e) Counties, cities and towns shall not 
levy or collect any annual distributor’s or 
operator’s occupational license levied for 
the distribution or operation of any of the 
dispensers or machines described in sub- 
section (a), nor any per dispenser or per 
machine license tax for any machine or dis- 
penser described in subsections (a) or (b) 
of this section, nor upon the sale of any 
commodities through such machine or dis- 
penser. 

(f) The word “dispenser” or “dispensers” 
as used in this section shall include any 
machine or mechanical device through the 
medium of which any of the merchandise 
referred to in this section is purchased, dis- 
tributed or sold. 


(g) Neither the tax levied under subsec- 
tion (b) upon dispensers, nor the tax levied 
under subsection (a) upon distributors or 
operators, shall apply to dispensers or 
vending machines which dispense only 
milk, milk drinks, products of the dairy, 
pure uncarbonated fruit or vegetable 
juices, or newspapers. 


§ 105-70. Packing houses.—Every person, firm, or corporation engaged 


in or operating a meat packing house in this State, and every wholesale dealer in 
meat packing-house products who owns, leases, or rents and operates a cold-stor- 
age room or warehouse in connection with such wholesale business, shall apply 
for and procure from the Commissioner of Revenue a State license for the privi- 
lege of conducting such business in this State, and shall pay for such license the 
sum of one hundred dollars ($100.00) for each county in which is located such a 
packing house or a cold-storage room or warehouse; provided, that when an indi- 
vidual required to be licensed under this section employs only one employee in 
such business, the tax shall be one half, Every person, firm, or corporation main- 
taining a cold-storage room or warehouse and distributing such products to other 
stores owned in whole or in part by the distributor for sale at retail shall be deemed 
a wholesale dealer or distributor in the meaning of this section. Counties shall 
not levy any tax on business taxed under this section. (1939, c. 158, s. 135; 1965, 
c. 416.) 
Editor’s Note.——The 1965 amendment, 


effective July 1, 1965, inserted the proviso 
at the end of the first sentence. 


§ 105-79. Soda fountains, soft drink stands. 


_Amendment Effective July 1, 1968.—Ses- 1, 1968, adds at the end of this section a 
sion Laws 1967, c. 1118, s. 3, effective July new paragraph reading as follows: 
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“No tax shall be levied under this sec- ing machine operator, licensed under G.S. 
tion, for the privilege of operating vending 105-65.1 and required thereby to pay a gross 
machines or the sale of any commodity receipts tax.” 
through such machines, against any vend- 


§ 105-84. Tobacco and cigarette retailers and jobbers. 

Amendment Effective July 1, 1968—Ses- chires or the sale of aiy commodity 
sion Laws 1967, c. 1118, s. 4, effective July through such machines, against any vend- 
1, 1968, adds at the end of this section a ing machine operator, licensed under G.S. 
new paragraph reading as follows: 105-65.1 and required thereby to pay a 

“No tax shall be levied under this section, gross receipts tax.” 
for the privilege of operating vending ma- 


§ 105-87. Motor advertisers. 


Cited in Frosty Ice Cream, Inc. v. Hord, 
263 N.C. 43, 138 S.E.2d 816 (1964). 


§ 105-88. Loan agencies or brokers. 


(b) Nothing in this section shall be construed to apply to banks, industrial 
banks, trust companies, building and loan associations, cooperative credit unions, 
nor installment paper dealers defined and taxed under other sections of this ar- 
ticle, nor shall it apply to the business of negotiating loans on real estate as de- 
scribed in § 105-41, nor to pawnbrokers lending or advancing money on specific 
articles of personal property, nor to insurance premium finance companies li- 
censed under article 4 of chapter 58 of the General Statutes. It shall apply to 
those persons or concerns operating what are commonly known as loan com- 
panies or finance companies and whose business is as hereinbefore described, 
and those persons, firms, or corporations pursuing the business of lending money 
and taking as security for the payment of such loan and interest an assignment 
of wages or an assignment of wages with power of attorney to collect same, or 
other order or chattel mortgage or bill of sale upon household or kitchen furni- 
ture. No real estate mortgage broker shall be required to obtain a privilege li- 
cense under this section merely because he advances his own funds and takes a 
security interest in real estate to secure such advances and when, at the time of 
such advance of his own funds, he has already made arrangements with others 
for the sale or discount of the obligation at a later date and does so sell or dis- 
count such obligation within the period specified in said arrangement or exten- 
sions thereof; or when, at the time of the advance of his own funds, he intends 
to sell the obligation to others at a later date and does, within 12 months from 
date of initial advance, make arrangements with others for the sale of said ob- 
ligation and does sell the obligation within the period specified in said arrange- 
ment or extensions thereof; or because he advances his own funds in temporary 
financing directly involved in the production of permanent-type loans for sale to 
others; and no real estate mortgage broker whose mortgage lending operations 
are essentially as described above shall be required to obtain a privilege license 
under this section. 


C1967, 1080 <6 12327552.) 


Editor’s Note. — The first 1967 amend- Purpose of Section Is to Raise Revenue. 
ment, effective July 1, 1966, added the last —The tax imposed on loan agencies or 
sentence of subsection (b). brokers by this section is merely one of 


The second 1967 amendment, effective the Schedule B license taxes imposed by 
July 1, 1967, added “nor to insurance pre- this article for the privilege of carrying on 
mium finance companies licensed under a particular business, and its purpose is to 
article 4 of chapter 58 of the General Stat- raise revenue. Northcutt v. Clayton, 269 
utes” at the end of the first sentence in N.C. 428, 152 S.E.2d 471 (1967). 


subsection (b). It Is Not Limited to Loan Agencies Sub- 

As only subsection (b) was changed by ject to Consumer Finance Act. — All loan 
the amendments, the rest of the section is agencies subject to the provisions of this 
not set out. section are not subject to the provisions of 
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the Consumer Finance Act. This section Former Application to Insurance Pre- 
applies to all the loan agencies specified mium Finance Companies.—See Northcutt 
therein, irrespective of the amounts which _ v. Clayton, 269 N.C. 428, 152 S.E.2d 471 
they loan or the interest they charge. (1967) (decided under this section as it 
Northcutt v. Clayton, 269 N.C. 428, 152 read prior to second 1967 amendment). 
S.E.2d 471 (1967). 


§ 105-93. Process tax. 

(g) This section shall not apply in any county in which the district court has 
been established. (1939, c. 158, s. 157; 1967, c. 691, s. 50.) 

Editor’s Note.—The 1967 amendment, fected by the amendment, only subsection 
effective July 1, 1967, added subsection (g). (g) is set out. 

As the rest of the section was not af- 


§ 105-98. Branch or chain stores.—Every person, firm, or corporation 
engaged in the business of operating or maintaining in this State, under the same 
general management, supervision, or ownership, two or more stores, or mercan- 
tile establishments where goods, wares, and/or merchandise are sold or offered 
for sale, or from which such goods, wares, and/or merchandise are sold and/or 
distributed at wholesale or retail, or who or which controls by lease, either as 
lessor or lessee, or by contract, the manner in which any such store or stores are 
operated, or the kinds, character, or brands of merchandise which are sold there- 
in, shall be deemed a branch or chain store operator, and shall apply for and ob- 
tain from the Commissioner of Revenue a State license for the privilege of en- 
gaging in such business of a branch or chain store operator, and shall pay for such 
license a tax according to the following schedule: 


On each and every such store operated in this State in excess of one, sixty- 
five dollars ($65.00). 

The term “chain store” as used in this section shall include stores operated un- 
der separate charters of incorporation, if there is common ownership of a majority 
of stock in such separately incorporated companies, and/or if there is similarity 
of name of such separately incorporated companies, and/or if such separately in- 
corporated companies have the benefit in whole or in part of group purchase of 
merchandise, or of common management. And in like manner the term “chain 
store” shall apply to any group of stores where a majority interest is owned by 
an individual or partnership. 

The term “chain store’ as used in this section shall not include retail outlets 
owned and operated by wholesale bakeries at locations separate and apart from 
the wholesale bakery under the same ownership, management and control of the 
wholesale bakery and used solely as outlets for the disposition at retail of surplus 
or broken products of the wholesale bakery operating same and which do not deal 
in any other products and where the operation of such stores is only incidental to 
the operation of the wholesale bakery, such stores being commonly known as 
“bakery thrift stores.” 


Counties shall not levy a license tax on the business taxed under this section, 
but cities and towns may levy a license tax not in excess of fifty dollars ($50.00) 
for each chain store located in such city or town. For the purpose of ascertaining 
the particular unit in each chain of stores not subject to taxation by the State un- 
der this section, and therefore not liable for city license tax, the particular store 
in which the principal office of the chain in this State is located shall be designated 
as the unit in the chain not subject to this tax. 

In enforcing the provisions of this section, the Commissioner of Revenue may 
prorate the total amount of tax for a chain to the several units and the amount 
so prorated may be recovered from each unit in the chain in the same way as 
other taxes levied in this article. 

This section shall not apply to retail or wholesale dealers in motor vehicles and 
automotive equipment and supply dealers at wholesale who are not liable for tax 
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hereunder on account of the sale of other merchandise, nor shall it apply to retail 
stores of nonprofit organizations engaged exclusively in the sale of merchandise 
processed by handicapped persons employed by any nonprofit organization in the 
State. This section shall not apply to manufacturers, retail or wholesale dealers 
solely by reason of the sales of fertilizers, farm chemicals, soil preparants or seeds. 
(1939, c. 158, s..162; 1945, c. 708, s. 2: 1949, c. 392, s. 1; 1965, c. 607; 1967, cc. 
552553.) 
Editor’s Note.— 1, 1967, inserted the paragraph relating to 
The 1965 amendment, effective July 1, retail outlets owned and operated by whole- 
1965, added at the end of the first sentence sale bakeries. 
of the last paragraph the language begin- The second 1967 amendment, effective 
ning with the words “nor shall it apply.” July 1, 1967, added the last sentence. 
The first 1967 amendment, effective July 


§ 105-102. Junk dealers. — Every person, firm, or corporation, except 
those described in G.S. 105-102.2, engaged in the business of buying and/or selling 
or dealing in what is commonly known as junk, including scrap metals, glass, waste 
paper, waste burlap, waste cloth, and cordage of every nature, kind and description, 
shall apply for and obtain from the Commissioner of Revenue a State license for 
the privilege of engaging in such business in this State and shall pay for such 
license an annual tax for each location where such business is carried on, according 
to the following schedule: 


In unincorporated communities and in cities or towns of less than 


ee eDODUIAL Tew an cat) Weak te meee SR $ 25.00 
In cities or towns of 2,500 and less than 5,000 population ........ 30.00 
In cities or towns of 5,000 and less than 10,000 Ppopulationle. vn... 50.00 
In cities or towns of 10,000 and less than 20,000 POPULTION Se wake c 75.00 
In cities or towns of 20,000 and less than 30,000 population ........ 100.00 
In cities or towns of 30,000 population or more ................ 125.00 


Provided, that if any person, firm, or corporation shall engage in the business 
enumerated in this section within a radius of two miles of the corporate limits 
of any city or town in this State, he or it shall pay a tax based on the population 
of such city or town according to the schedule above set out: Provided further, 
that any person, firm or corporation engaged in the business enumerated in this 
section who does not maintain an established place of business in this State and 
who buys and/or sells or disposes of junk and other waste materials purchased or 
collected in this State shall be liable for the license tax herein imposed upon the 
same basis as if such person, firm or corporation maintained a place of business in 
each county and municipality where such activity is carried on. 


Counties, cities and towns may levy a license tax not in excess of one half of 
that levied by the State; provided, however, that any person, firm or corporation 
dealing solely in waste paper shall not be liable for said tax; and provided 
further, the license levied herein shall apply to persons engaged in the collection of 
scrap, who maintain no regular place of business, and further that salvage com- 
mittees operating, under State or federal sponsorship, community scrap yards 
where personal profit does not accrue, shall not be required to pay license under 
this section. (1939, c. 158, s. 168; 1943, c. 400, s. 2: 1949, c. 580; ss. 1,'2: 1957, c. 
949; 1965, ¢. 1035, s. 2:) 

Editor’s Note.— G.S. 105-102.2” near the beginning of the 

The 1965 amendment, effective June 30, first paragraph. 

1965, inserted “except those described in 


§ 105-102.2. Scrap processors.—Every person, firm or corporation en- 
gaged in the business of buying scrap iron and metals, for the specific purpose of 
processing into raw materials for remelting purposes only, and whose principal 
product is ferrous and nonferrous scrap for shipment to steel mills, foundries, 
smelters and refineries, maintaining an established place of business in this State 
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and having facilities and machinery designed for such processing, shall apply for 
and obtain from the Commissioner of Revenue a State license for the privilege of 
engaging in such business in this State and shall pay for such license an annual 
tax for each location where such business is carried on according to the following 
schedule : 

In unincorporated communities and in cities or towns of less than 


2,500 population 4 dues -a0.geee eas ae leek as meee lems eee eee $ 25.00 
In cities or towns of 2,500 and less than 5,000 population .......... 30.00 
In cities or towns of 5,000 and less than 10,000 population ........ 50.00 
In cities or towns of 10,000 and less than 20,000 population ........ 75.00 
In cities or towns of 20,000 and less than 30,000 population <-...-.. 100.00 
In cities or towns of 30,000 population or more ........++++++eee- 125.00 


Provided, that if any person, firm, or corporation shall engage in the business 
enumerated in this section within a radius of two miles of the corporate limits of 
any city or town in this State, he or it shall pay a tax based on the population of 
such city or town according to the schedule above set out. 

Counties, cities and towns may levy a license tax not in excess of one half of 
that levied by the State. (1965, c. 1035;-s-18) 

Editor’s Note.—Section 4 of the act in- 
serting this section makes it effective June 
30, 1965. 


ArTIcLtE 3. 
Schedule C. Franchise Tax. 


§ 105-114. Nature of taxes; definitions.—The taxes levied in this ar- 
ticle upon persons and partnerships are for the privilege of engaging in business 
or doing the act named. The taxes levied in this article upon corporations are 
privilege or excise taxes levied upon: 


(1) Corporations organized under the laws of this State for the existence of 
the corporate rights and privileges granted by their charters, and the 
enjoyment, under the protection of the laws of this State, of the pow- 
ers, rights, privileges and immunities derived from the State by the 
form of such existence ; and 

(2) Corporations not organized under the laws of this State for doing busi- 
ness in this State and for the benefit and protection which such corpo- 
rations receive from the government and laws of this State in doing 
business in this State. 


The term “corporation” as used in this article shall, unless the context clearly 
requires another interpretation, mean and include not only corporations but also 
associations or joint-stock companies and every other form of organization for 
pecuniary gain, having capital stock represented by shares, whether with or with- 
out par value, and having privileges not possessed by individuals or partnerships ; 
and whether organized under, or without, statutory authority. The term “corpo- 
ration” as used in this article shall also mean and include any electric membership 
corporation organized under chapter 117, and any electric membership corpora- 
tion, whether or not organized under the laws of this State, doing business with- 
in the State. 

When the term “doing business” is used in this article, it shall mean and in- 
clude each and every act, power or privilege exercised or enjoyed in this State, 
as an incident to, or by virtue of the powers and privileges acquired by the nature 
of such organizations whether the form of existence be corporate, associate, joint- 
stock company or common-law trust. 

If the corporation is organized under the laws of this State, the payment of the 
taxes levied by this article shall be a condition precedent to the right to continue 
in such form of organization; and if the corporation is not organized under the 
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laws of this State, payment of said taxes shall be a condition precedent to the 
right to continue to engage in doing business in this State. The taxes levied in this 


article or schedule shall be for the fiscal year of the State in which said taxes be- 
come due. (1939, c. 158, s. 201; 1943, c. 400, s. 3; 1945, c. 708, s. 3; 1965, c. 


287, s. 16.) 


Editor’s Note.— 

The 1965 amendment, effective Jan. 1, 
1967, added the last sentence in the second 
paragraph, defining “corporation.” 

Amendment Effective July 1, 1968.—Ses- 
sion Laws 1967, c. 286, effective July 1, 
1968, will add, at the end of this section, 
“except, that the taxes levied in §§ 105-122 
and 105-123 shall be for the income year of 
the corporaton in which such taxes become 
due. For purposes of this article the words 
‘income year’ shall mean an income year 
as defined in § 105-132.” Section 105-132 
has been transferred to § 105-135 in Divi- 


cle 4 of this chapter by Session Laws 1967, 
c. 1110, s. 3. See Editor’s note to § 105-130. 

Tax Measured, etc.— 

Franchise taxes are imposed for the priv- 
ilege of engaging in business in this State. 
The amount of the tax varies with the 
nature and magnitude of the privilege 
taxed, the relative financial returns to be 
expected of the business or activities under 
franchise, and the burden put on govern- 
ment in regulating, protecting and fostering 
the enterprise. Southern Bell Tel. & Tel. 
Co. v. Clayton, 266 N.C. 687, 147 S.E.2d 195 
(1966). 


sion II, “Individual Income Tax,” of arti- 


§ 105-116. Franchise or privilege tax on electric light, power, street 
railway, street bus, gas, water, sewerage, and other similar public ser- 
vice companies not otherwise taxed.—(a) Every person, firm, or corporation, 
domestic or foreign, other than municipal corporations, engaged in the business 
of furnishing electricity, electric lights, current, power or piped gas, or owning 
and/or operating a water system subject to regulation by the North Carolina 
Utilities Commission, or owning and/or operating a public sewerage system, 
or owning and/or operating a street railway, street bus or similar street trans- 
portation system for the transportation of freight or passengers for hire, shall, 
within thirty days after the first day of January, April, July and October of each 
year, make and deliver to the Commissioner of Revenue, upon such forms and 
blanks as required by him, a report verified by the affirmation of the officer or 
authorized agent making such report and statement, containing the following in- 
formation : 

(1) The total gross receipts for the three months ending the last day of the 
month immediately preceding such return from such business within 
and without this State. 


(2) The total gross receipts for the same period from such business within 
this State. 

(3) The total gross receipts from the commodities or services described in 
this section sold to any other person, firm, or corporation engaged in 
selling such commodities or services to the public, and actually sold py 
such vendee to the public for consumption and tax paid to this State 
by the vendee, together with the name of such vendee, with the amouat 
sold and the price received therefor. 

(4) The total amount and price paid for such commodities or services pur- 
chased from others engaged in the above-named business in this State, 
and the name or names of the vendor. 

(5) As to gas companies, the gross receipts derived from sales of piped gas 
to manufacturers which is to be used as an ingredient or component of 
a manufactured product. 

(b) From the total gross receipts within this State there shall be deducted the 
gross receipts reported in subsection (a) (3) of this section: Provided, that this 
deduction shall not be allowed where the sale of such commodities was made to 
any person, firm, or corporation or municipality which is exempted by law from 
the payment of the tax herein imposed upon such commodities when sold or used 
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by it and this deduction shall not be allowed where the sale was made to any elec- 
tric membership corporation. From the total gross receipts within this State of 
an electric membership corporation, there shall also be deducted the amounts paid 
by such corporation for the purchase of electricity from vendors taxed on such 
amounts under this section. 

(g) The Commissioner of Revenue shall ascertain the total gross receipts de- 
rived from the sale within any municipality of the commodities or services de- 
scribed in this section, except water and sewerage services, and out of the tax of 
six percent (6%) of gross receipts levied by this section, an amount equal to a 
tax of 34 of 1% of the gross receipts from sales within any municipality shall be 
distributed to such municipality: Provided, that out of the tax of four percent 
(4%) of the first $25,000.00 of gross receipts of gas companies an amount equal 
to a tax of 34 of 1% of the gross receipts from sales within any municipality, and 
out of the tax of six percent (6%) of gross receipts of gas companies in excess 
of $25,000.00 an amount equal to a tax of 34 of 1% of the gross receipts from 
sales within any municipality, shall be distributed to such municipality. If the 
gross receipts of any gas company from sales within and without any municipality 
exceed $25,000.00, receipts from sales without the municipality shall be allocated 
to the first $25,000.00 of total gross receipts. Provided, that in determining the 
amount to be distributed to a municipality pursuant to this subsection, “gross 
receipts” shall mean gross receipts less receipts from sales of piped gas to manu- 
facturers for use as an ingredient or component part of a manufactured product. 

Not later than fifteen days after the date on which each quarterly payment of 
taxes is due under this section, the Commissioner of Revenue shall report to the 
State Board of Assessment the amount collected under this section on account of 
receipts from the sale within each municipality of the commodities or services, 
other than water and sewerage services, described in this section. The State 
Board of Assessment shall examine such reports and, if found to be correct, shall 
certify a copy of the same to the State Auditor and State Treasurer. Upon cer- 
tification by the State Board of Assessment, as herein provided, it shall be the 
duty of the State Auditor to issue warrant on the State Treasurer to the trea- 
surer, or other officer authorized to receive public funds, of each municipality in 
the amount to be distributed to each such municipality as herein provided. 

So long as there is a distribution to municipalities of the amount herein pro- 
vided from the tax imposed by this section, no municipality shall impose or col- 
lect any greater franchise, privilege or license taxes, in the aggregate, on the busi- 
nesses taxed under this section, than was imposed and collected on or before Jan- 
uary 1, 1947. If any municipality shall have collected any privilege, license or 
franchise tax between January 1, 1947, and April 1, 1949, in excess of the tax 
collected by it prior to January 1, 1947, then upon distribution of the taxes im- 
posed by this section to municipalities, the amount distributable to any munici- 
pality shall be credited with such excess payment. (1939, c. 158, s. 203; 1949, 
c. 392, 8. 22 195), 643.4532 1955 ooo. 6 oe ory Cod, S. aes 
1259, s..33 1963, cr 1169, cs. 1+ 1OG5hc 5 Lis 9G A coke sare ae) 


Editor’s Note.— changed by the amendment, only subsec- 
The 1965 amendment, effective Jan. 1, tions (a), (b) and (g) are set out. 
1967, added at the end of the proviso to Amendment Effective June 30, 1969. — 


subsection (b) “and this deduction shall Session Laws 1967, c. 1272, s. 1, effective 
not be allowed where the sale was made June 30, 1969, will amend subsection (g) 
to any electric membership corporation.” by substituting “two percent (2%)” for “34 


The amendment also added the last sen- of 1%’ in three places in the first sentence. 
tence of subsection (b). Amendment Effective June 30, 1970.— 
Session Laws 1967, c. 519, ss. 1, 3, effec- Session Laws 1967, c. 1272, s. 3, provides 


tive July 1, 1967, added subdivision (5) of that, effective June 30, 1970, subsection 

subsection (a) and the proviso at the end (g) will be amended by substituting “three 

of the first paragraph of subsection (g). percent (3%)” for “two percent (2%)” in 
As the rest of the section was not three places in the first sentence. 
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§ 105-120. Franchise or privilege tax on telephone companies. 


Amendment effective June 30, 1969.— 
Session Laws 1967, c. 1272, s. 2, effective 
June 30, 1969, will substitute “two percent 
(2%)” for “34 of 1%” in the first sentence 
of subsection (d). 

Amendment Effective June 30, 1970.— 
Session Laws 1967, c. 1272, s. 4, effective 
June 30, 1970, will substitute “three per- 
cent (3%)” for “two percent (2%)” in the 
first sentence of subsection (d). 

Section 4 of the amendatory act does 
not expressly refer to subsection (d), but 
provides that “G.S. 105-120 is hereby 
further amended by striking out of the 
fourth line thereof . ..’ However, sub- 
section (d) is plainly intended. 

The word rentals, considered in its con- 
text, means local exchange rentals. South- 
ern Bell Tel. & Tel. Co. v. Clayton, 266 
N.C. 687, 147 S.E.2d 195 (1966). 

And Interstate Tolls Are Excluded.—The 
legislature used the word “include” in sub- 
section (b) in the sense of “shall consist 
of.” It was used, not to broaden the tax 
base, but to exclude from the base inter- 


“Rentals” Is Limited to Rentals of Tele- 
phones. — The word “rentals” as used in 
subsection (b) of this section, imposing a 
tax upon the gross receipts of telephone 
companies, refers to the “rentals” of tele- 
phones pursuant to the company’s public 
utility services for which the franchise tax 
is imposed, and does not include rentals 
charged electric power companies and 
others for the use of its poles, this being 
consonant with the history of the statute 
and its purport. Southern Bell Tel. & Tel. 
Co. v. Clayton, 266 N.C. 687, 147 S.E.2d 
195 (1966). 

And other Revenues Were Not Intended 
to Be Taxed.—Had the legislature intended 
to tax the telephone companies upon re- 
ceipts other than revenues obtained from 
the services they were obligated to furnish 
the public, it would have specifically im- 
posed the tax upon gross receipts from any 
and all sources whatsoever except those 
expressly exempted. Southern Bell Tel. & 
Tel. Co. v. Clayton, 266 N.C. 687, 147 
S.E.2d 195 (1966). 


state tolls. Southern Bell Tel. & Tel. Co. 
v. Clayton, 266 N.C. 687, 147 S.E.2d 195 
(1966). 


§ 105-122. Franchise or privilege tax on domestic and foreign cor- 
porations. 

(b) Every such corporation taxed under this section shall determine the total 
amount of its issued and outstanding capital stock, surplus and undivided profits; 
no reservation or allocation from surplus or undivided profits shall be allowed 
other than for definite and accrued legal liabilities, except as herein provided; 
taxes accrued, dividends declared and reserves for depreciation of tangible assets 
as permitted for income tax purposes shall be treated as deductible liabilities. 
There shall also be treated as a deductible liability reserves for the entire cost of 
any air cleaning device or sewage or waste treatment plant, including waste la- 
goons, and pollution abatement equipment purchased or constructed and installed 
which reduces the amount of air or water pollution resulting from the emission of 
air contaminants or the discharge of sewage and industrial wastes or other pollut- 
ing materials or substances into the outdoor atmosphere or streams, lakes, or 
rivers, upon condition that the corporation claiming such deductible liability shall 
furnish to the Commissioner a certificate from the Board of Water and Air Re- 
sources certifying that said Board has found as a fact that the air cleaning device, 
waste treatment plant or pollution abatement equipment purchased or constructed 
and installed as above described has actually been constructed and installed and 
that such plent or equipment complies with the requirements of said Board with 
respect to such devices, plants or equipment, that such device, plant or equip- 
ment is being effectively operated in accordance with the terms and conditions 
set forth in the permit, certificate of approval, or other document of approval is- 
sued by the Board of Water and Air Resources and that the primary purpose 
thereof is to reduce air or water pollution resulting from the emission of air con- 
taminants or the discharge of sewage and waste and not merely incidental to other 
purposes and functions. The cost of constructing facilities of any private or pub- 
lic utility built for the purpose of providing sewer service to residential and outly- 
ing areas shall be treated as deductible for the purposes of this section; the de- 
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ductible liability allowed by this section shall apply only with respect to such pollu- 
tion abatement plants or equipment constructed or installed on or after January 1, 
1955. Treasury stock shall not be considered in computing the capital stock, sur- 
plus and undivided profits as the basis for franchise tax, but shall be excluded pro- 
portionately from said capital stock, surplus and undivided profits as the case may 
be upon the basis and to the extent of the cost thereof. 

Every corporation doing business in this State which is a parent, subsidiary, 
or affiliate of another corporation shall add to its capital stock, surplus and un- 
divided profits all indebtedness owed to or endorsed or guaranteed by a parent, 
subsidiary or affiliated corporation as a part of its capital used in its business and 
as a part of the base for franchise tax under this section. The term “indebtedness” 
as used in this paragraph shall include all loans, credits, goods, supplies or other 
capital of whatsoever nature furnished by a parent, subsidiary, or affliated corpo- 
ration. The terms “parent,” “subsidiary,” and “affiliate” as used in this paragraph 
shall have the meaning specified in § 105-143. If any part of the capital of the credi- 
tor corporation is capital borrowed from a source other than a parent, subsidiary or 
affiliate, the debtor corporation, which is required under this paragraph to in- 
clude in its tax base the amount of debt by reason of being a parent, subsidiary, or 
affiliate of the said creditor corporation, may deduct from the debt thus included 
a proportionate part determined on the basis of the ratio of such borrowed capital 
as above specified of the creditor corporation to the total assets of the said creditor 
corporation. Further, in case the creditor corporation as above specified is also 
taxable under the provisions of this section, such creditor corporation shall be 
allowed to deduct from the total of its capital, surplus and undivided profits the 
amount of any debt owed to it by a parent, subsidiary or affiliated corporation to 
the extent that such debt has been included in the tax base of said parent, subsi- 
diary or affiliated debtor corporation reporting for taxation under the provisions 
of this section. 

In determining the total amount of the capital stock, surplus and undivided 
profits, as herein defined, effect shall be given to the final judgment of any court 
approving a corporate reorganization entered prior to July first of any calendar 
year and since the close of the corporation’s last calendar or fiscal year next pre- 
ceding. 

(d) After determining the proportion of its total capital stock, surplus and un- 
divided profits as set out in subsection (c) of this section, which amount so de- 
termined shall in no case be less than the total assessed value (including total 
gross valuation returned for taxation of intangible personal property) of all the 
real and personal property in this State of each such corporation for the year in 
which report is due nor less than its total actual investment in tangible property 
in this State, every corporation taxed under this section shall annually pay to 
the Commisssioner of Revenue, at the time the report and statement are due, a 
franchise or privilege tax, which is hereby levied, at the rate of one dollar and 
fifty cents ($1.50) per one thousand dollars ($1,000.00) of the total amount of 
capital stock, surplus and undivided profits as herein provided. The tax im- 
posed in this section shall in no case be less than ten dollars ($10.00) and shall 
be for the privilege of carrying on, doing business, and/or the continuance of ar- 
ticles of incorporation or domestication of each such corporation in this State: 
Provided, that the basis for the franchise tax on all corporations, eighty percent 
(80%) of whose outstanding capital stock is owned by persons or corporations 
to whom or to which such stock was issued prior to January 1, 1935, in part pay- 
ment or settlement of their respective deposits in any closed bank of the State of 
North Carolina, shall be the total assessed value of the real and tangible personal 
property of such corporation in this State for the year in which report and state- 
ment is due under the provisions of this section. The term “total actual invest- 
ment in tangible property” as used in this section shall be construed to mean the 
total original purchase price or consideration to the reporting taxpayer of its tan- 
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gible properties, including real estate, in this State plus additions and improve- 
ments thereto less reserve for depreciation as permitted for income tax purposes, 
and also less any indebtedness incurred and existing by virtue of the purchase 
of any real estate and any permanent improvements made thereon. In computing 
“total actual investment in tangible personal property” there shall also be de- 
ducted reserves for the entire cost of any air cleaning device or sewage or waste 
treatment plant, including waste lagoons, and pollution abatement equipment pur- 
chased or constructed and installed which reduces the amount of air or water 
pollution resulting from the emission of air contaminants or the discharge of sew- 
age and industrial wastes or other polluting materials or substances into the out- 
door atmosphere or into streams, lakes, or rivers, upon condition that the corpora- 
tion claiming such deduction shall furnish to the Commissioner a certificate from 
the Board of Water and Air Resources certifying that said Board has found as a 
fact that the air cleaning device, waste treatment plant or pollution abatement equip- 
ment purchased or constructed and installed as above described has actually been 
constructed and installed and that such device, plant or equipment complies with 
the requirements of said Board with respect to such devices, plants or equipment, 
that such device, plant or equipment is being effectively operated in accordance with 
the terms and conditions set forth in the permit, certificate of approval, or other 
document of approval issued by the Board of Water and Air Resources and that 
the primary purpose thereof is to reduce air or water pollution resulting from the 
emission of air contaminants or the discharge of sewage and waste and not merely 
incidental to other purposes and functions. The cost of constructing facilities of 
any private or public utility built for the purpose of providing sewer service to 
residential and outlying areas shall be treated as deductible for the purposes of 
this section; the deductible liability allowed by this section shall apply only with 
respect to such pollution abatement plants or equipment constructed or installed 
on or after January 1, 1955. 

In determining the total tax payabe by any corporation under this section and 
under § 105-115 there shall be allowed as credit on such tax the amount of in- 
tangible tax paid during the preceding franchise tax year on bank deposits under 
the provisions of § 105-199, except that the minimum tax herein provided shall 
not be less than ten dollars ($10.00) elsewhere specified. 

CLO. Cutten Sele bled 


Editor’s Note.— section (e), redesignate subsections (e) 

Session Laws 1967, c. 892, ss. 10,11, sub- and (f) as (f) and (g), respectively, and 
stituted the present second and third sen- add subsection (h). 
tences of subsection (b) for the former Session Laws 1967, c. 1110, s. 2, effective 
second sentence and the present last two July 1, 1968, and applicable to all returns 
sentences of the first paragraph of subsec- due on or after that date, will insert “or 
tion (d) for the former last sentence of doing business in this State’ near the be- 
that paragraph. ginning of subsection (a), add the second 


As the rest of the section was not af- sentence to the form of affidavit in the sec- 
fected by the amendment it is not set out. ond paragraph of subsection (a), delete the 

Amendments Effective July 1, 1968.—Ses- last sentence of the second paragraph of 
sion Laws 1967, c. 286, effective July 1, subsection (a), substitute “§ 105-130.6” for 
1968, will change the provisions as to the “§ 105-143” at the end of the third sentence 
due date of the tax, rewrite the form of of the second paragraph of subsection (b), 
affirmation in subsection (a) and delete delete the opening paragraph of subsection 
the former last paragraph in subsection  (c), rewrite subdivision (1) and delete sub- 
(b); in subsection (d) the amendment will division (2) of subsection (c) and redesig- 
substitute “as herein specified” for “for nate subdivisions (3) and (4) of subsection 
the year in which report is due” in the first (c) as (2) and (3) respectively. 


sentence and “calendar year next preceding As affected by the two amendments, the 
the date on” for “year in” in the second _ section will read as follows: 

sentence, insert the third, fourth and fifth (a) Every corporation, domestic and for- 
sentences and rewrite the last paragraph; eign, incorporated, or, by an act, domesti- 
the amendment also will insert a new sub- cated under the laws of this State or doing 
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business in this State, except as otherwise 
provided in this article or schedule, shall, 
on or before the fifteenth day of the third 
month following the end of its income 
year, annually, make and deliver to the 
Commissioner of Revenue in such form as 
he may prescribe a full, accurate and com- 
plete report and statement signed by either 
its president, vice-president, treasurer, as- 
sistant treasurer, secretary or assistant sec- 
retary, containing such facts and informa- 
tion as may be required by the Commis- 
sioner of Revenue as shown by the books 
and records of the corporation at the close 
of such income year. 

There shall be annexed to the return re- 
quired by this subsection the affirmation 
of the officer signing the return in the fol- 
lowing form: “Under penalties prescribed 
by law, I hereby affirm that to the best of 
my knowledge and belief this return, in- 
cluding any accompanying schedules and 
statements, is true and complete. If pre- 
pared by a person other than taxpayer, his 
affirmation is based on all information of 
which he has any knowledge.” 


(b) Every such corporation taxed under 
this section shall determine the total 
amount of its issued and outstanding cap- 
ital stock, surplus and undivided profits; 
no reservation or allocation from surplus 
or undivided profits shall be allowed other 
than for definite and accrued legal liabil- 
ities, except as herein provided; taxes ac- 
crued, dividends declared and reserves for 
depreciation of tangible assets as permitted 
for income tax purposes shall be treated 
as deductible liabilities. There shall also be 
treated as a deductible liability reserves for 
the entire cost of any air cleaning device or 
sewage or waste treatment plant, including 
waste lagoons, and pollution abatement 
equipment purchased or constructed and 
installed which reduces the amount of air 
or water pollution resulting from the emis- 
sion of air contaminants or the discharge 
of sewage and industrial wastes or other 
polluting materials or substances into the 
outdoor atmosphere or streams, lakes, or 
Yivers, upon condition that the corporation 
claiming such deductible liability shall 
furnish to the Commissioner a certificate 
from the Board of Water and Air Re- 
sources certifying that said Board has 
found as a fact that the air cleaning device, 
waste treatment plant or pollution abate- 
ment equipment purchased or constructed 
and installed as above described has ac- 
tually been constructed and installed and 
that such plant or equipment complies with 
the requirements of said Board with respect 
to such devices, plants or equipment, that 
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such device, plant or equipment is being ef- 
fectively operated in accordance with the 
terms and conditions set forth in the per- 
mit, certificate of approval, or other docu- 
ment of approval issued by the Board of 
Water and Air Resouces and that the pri- 
mary purpose thereof is to reduce air or 
water pollution resulting from the emission 
of air contaminants or the discharge of 
sewage and waste and not merely incidental 
to other purposes and functions. The cost 
of constructing facilities of any private or 
public utility built for the purpose of pro- 
viding sewer service to residential and out- 
lying areas shall be treated as deductible 
for the purposes of this section; the deduct- 
ible liability allowed by this section shall 
apply only with respect to such pollution 
abatement plants or equipment constructed 
or installed on or after January 1, 1955. 
Treasury stock shall not be considered in 
computing the capital stock, surplus and 
undivided profits as the basis for franchise 
tax, but shall be excluded proportionately 
from said capital stock, surplus and undi- 
vided profits as the case may be upon the 
basis and to the extent of the cost thereof. 


Every corporation doing business in this 
State which is a parent, subsidiary, or af- 
filiate of another corporation shall add to 
its capital stock, surplus and undivided 
profits all indebtedness owed to or endorsed 
or guaranteed by a parent, subsidiary or af- 
filiated corporation as a part of its capital 
used in its business and as a part of the 
base for franchise tax under this section. 
The term “indebtedness” as used in this 
paragraph shall include all loans, credits, 
goods, supplies or other capital of whatso- 
ever nature furnished by a parent, subsid- 
iary, or affiliated corporation. The terms 
“parent,” “subsidiary,” and “affiliate” as 
used in this paragraph shall have the 
meaning specified in § 105-130.6. If any 
part of the capital of the creditor corpora- 
tion is capital borrowed from a source other 
than a parent, subsidiary or affiliate, the 
debtor corporation, which is required un- 
der this paragraph to include in its tax 
base the amount of debt by reason of being 
a parent, subsidiary, or affiliate of the said 
creditor corporation, may deduct from the 
debt thus included a proportionate part de- 
termined on the basis of the ratio of such 
borrowed capital as above specified of the 
creditor corporation to the total assets of 
the said creditor corporation. Further, in 
case the creditor corporation as above 
specified is also taxable under the provi- 
sions of this section, such creditor corpora- 
tion shall be allowed to deduct from the 
total of its capital, surplus and undivided 
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profits the amount of any debt owed to it 
by a parent, subsidiary or affiliated corpo- 
ration to the extent that such debt has been 
included in the tax base of said parent, sub- 
sidiary or affiliated debtor corporation re- 
perting for taxation under the provisions 
of this section. 

(c) (1) After ascertaining and determin- 
ing the amount of its capital stock, surplus 
and undivided profits, as provided herein, 
every such corporation permitted to allo- 
cate and apportion its net income for in- 
come tax purposes under the provisions of 
article 4 of this chapter shall apportion said 
capital stock, surplus and undivided profits 
to this State through use of the fraction 
computed for apportionment of its business 
income under said article. 

Provided, that although a corporation is 
authorized by the Tax Review Board to 
apportion its business income by use of an 
alternative formula or method, the corpora- 
tion may not use such alternative formula 
or method for apportioning its capital 
stock, surplus and undivided prcfits unless 
specifically authorized to do so by order of 
the Tax Review Board. 

Provided, further, that a corporation 
which is required to pay an income tax to 
this State on its entire net income shall ap- 
portion its entire capital stock, surplus and 
undivided profits to this State. 


(2) If any corporation believes that the 
method of allocation or apportionment 
hereinbefore described as administered by 
the Commissioner of Revenue has operated 
or will so operate as to subject it to taxa- 
tion on a greater portion of its capital 
stock, surplus and undivided profits than is 
reasonably attributable to business within 
the State, it shall be entitled to file with 
the Tax Review Board a petition setting 
forth the facts upon which its belief is based 
and its argument with respect to the ap- 
plication of the allocation formula. ‘This 
petition shall be filed in such form and 
within such time as the Tax Review Board 
may prescribe. The Board shall grant a 
hearing thereon. At least three members of 
the Tax Review Board shall attend any 
hearing pursuant to such petition. In such 
cases the Tax Review Board’s membership 
shall be augmented by the addition of the 
Commissioner of Revenue, who shall sit 
as a member of said Board with full power 
to participate in its deliberations and deci- 
sions with respect to petitions filed under 
the provisions of this section. An informal 
record containing in substance the evi- 
dence, contentions and arguments pre- 
sented at the hearing shall be made. All 
members of the augmented Tax Review 
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Board shall consider such evidence, conten- 
tions and arguments, and the decision 
thereon shall be made by a majority vote 
of the augmented Board. If the Board shall 
find that the application of the allocation 
formula subjects the corporation to tax- 
ation on a greater portion of its capital 
stock, surplus and undivided profits than 
is reasonably attributable to its business 
within this State: 

a. If the corporation shall employ in its 
books of account a detailed allocation of 
receipts and expenditures which reflects 
more clearly than the applicable allocation 
formula or alternative formulas prescribed 
by this section the portion of the capital 
stock, surplus and undivided profits at- 
tributable to the business within this State, 
application for permission to base the re- 
turn upon the taxpayer’s books of account 
shall be considered by the Tax Review 
Board. The Board shall be authorized to 
permit such separate accounting method in 
lieu of applying the applicable allocation 
formula if the Board deems such method 
proper as best reflecting the portion of the 
capital stock, surplus and undivided profits 
attributable to this State. 

b. If the corporation shall show that any 
other method of allocation than the ap- 
plicable allocation formula or alternative 
formulas prescribed by this section reflects 
more clearly the portion of the capital 
stock, surplus and undivided profits at- 
tributable to the business within this State, 
application for permission to base the re- 
turn upon such other method shall be con- 
sidered by the Tax Review Board. The ap- 
plication shall be accompanied by a state- 
ment setting forth in detail, with full ex- 
planations, the method the taxpayer be- 
lieves will more nearly reflect the portion 
of its capital stock, surplus and undivided 
profits attributable to the business within 
this State. If the Board shall conclude that 
the allocation formula and the alternative 
formulas prescribed by this section allocate 
to this State a greater portion of the capital 
stock, surplus and undivided prcfits of the 
corporation than is reasonably attributable 
to business within this State, it shall de- 
termine the allocable portion by such other 
method as it shall find best calculated to 
assign to this State for taxation the portion 
reasonably attributable to its business with- 
in this State. 

There shall be a presumption that the 
appropriate allocation formula reasonably 
attributes to this State the portion of the 
corporation’s capital stock, surplus and un- 
divided profits reasonably attributable to its 
business in this State and the burden shall 
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rest upon the corporation to show the con- 
trary. The relief herein authorized shall be 
granted by the Board only in cases of clear, 
cogent and convincing proof that the pe- 
titioning taxpayer is entitled thereto. No 
corporation shall use any alternative for- 
mula or method other than the applicable 
allocation formula provided by statute in 
making a franchise tax report or return to 
this State except upon order in writing of 
the Board and any return in which any al- 
ternative formula or other method other 
than the applicable allocation formula pre- 
scribed by statute is used without the per- 
mission of the Board, shall not be a law- 
ful return. 

When the Board determines pursuant to 
the provisions of this article, that an al- 
ternative formula or other method more 
accurately reflects the portion of the capital 
stock, surplus and undivided profits al- 
locable to North Carolina and renders its 
decision with regard thereto, the corpora- 
tion shall ailocate its capital stock, surplus 
and undivided profits for future years in 
accordance with sth determination and 
decision of the Board so long as the condi- 
tions constituting the basis upon which the 
decision was made remain unchanged or 
until such time as the business method of 
operation of the corporation chanyes. Pro- 
vided, however, that the Commissioner of 
Revenue may, in his discretion, with re- 
spect to any subsequent year, require the 
corporation to furnish information relating 
to its property, operations and activities. 

A corporation which proposes to do busi- 
ness in this State may file a petition with 
the Board setting forth the facts upon 
which it contends that the applicable al- 
location formula will allocate a greater por- 
tion of the corporation’s capital stock, sur- 
plus and undivided profits to North Caro- 
lina than will be reasonably attributable to 
its proposed business within the State. Up- 
on a proper showing in accordance with 
the procedure described above for de- 
termination by the Board, the Board may 
authorize such corporation to allocate its 
capital stock, suiplus and undivided profits 
to North Carolina on the basis prescribed 
by the Board under the provisions of this 
section for such future years as the con- 
ditions constituting the basis upon which 
the Board’s decision is made remain un- 
changed and the business operations of the 
corporation continue to conform to the 
statement of proposed methods of business 
operations presented by the corporation to 
the Board. 

When the Commissioner of Revenue as. 
serts liability under the formula adjust- 
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ment decision of the Tax Review Board, 
an aggrieved taxpayer may pay the tax 
under protest and bring a civil action for 
recovery under the provisions of G.S. 105- 
241.4. 

(3) The proportion of the total capital 
stock, surplus and undivided profits of each 
such corporation so allocated shall be 
deemed to be the proportion of the total 
capital stock, surplus and undivided profits 
of each such corporation used in connec- 
tion with its business in this State and lia- 
ble for annual franchise tax under the pro- 
visions of this section. 

(d) After determining the proportion of 
its total capital stock, surplus and un- 
divided profits as set out in subsection (c) 
of this section, which amount so deter- 
mined shall in no case be less than the 
total assessed value (including total gross 
valuation returned for taxation of in- 
tangible personal property) of all the 
real and personal property in this State of 
each such corporation as herein specified 
nor less than its total actual investment in 
tangible property in this State, every cor- 
poration taxed under this section shall an- 
nually pay to the Commissioner of Rev- 
enue, at the time the report and statement 
are @dulesy a) irafichise .on sprivilercesstax, 
which is hereby levied, at the rate of one 
dollar and fifty cents ($1.50) per one thou- 
sand dollars ($1,000.00) of the total 
amount of capital stock, surplus and un- 
divided profits as herein provided. The tax 
imposed in this section shall in no case 
be less than ten dollars ($10.00) and shall 
be for the privilege of carrying on, doing 
business, and/or the continuance of articles 
of incorporation or domestication of each 
such corporation in this State: Provided, 
that the basis for the franchise tax on all 
corporations, eighty percent (80%) of 
whose outstanding capital stock is owned 
by persons or corporations to whom or to 
which such stock was issued prior to Jan- 
uary 1, 1935, in part payment or settlement 
of their respective deposits in any closed 
bank of the State of North Carclina, shall 
be the total assessed value of the real and 
tangible personal property of such corpo- 
ration in this State for the calendar year 
next preceding the date on which report 
and statement is due under the provisions 
of this section. Assessed value of tangible 
property including real estate shall be as- 
sessed ad valorem valuation for the cal- 
endar year next preceding the due date of 
the franchise tax return. Assessed value of 
intangible property, except for bank de- 
posits subject to tax under the provisions 
of § 105-199, shall be the total gruss valua- 
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tion required to be reported for intangible 
tax purposes on April 15 coincident with 
or next preceding the due date of the fran- 
chise tax return. Assessed value of bank 
deposits subject to tax under the provisions 
of § 105-199 shall be the average balance 
determined under such section for the cal- 
endar year next preceding the due date of 
the franchise tax return. The term “total 
actual investment in tangible property” 
as used in this section shall be construed to 
mean the total original purchase price or 
consideration to the reporting taxpayer 
of its tangible properties, including real es- 
tate, in this State plus additions and im- 
provements thereto less reserve for de- 
preciation as permitted for income tax pur- 
poses, and also less any indebtedness in- 
curred and existing by virtue of the pur- 
chase of any real estate and any permanent 
improvements made thereon. In computing 
“total actual investment in tangible per- 
sonal property” there shall also be de- 
ducted reserves for the entire cost of any 
air cleaning device or sewage or waste 
treatment plant, including waste lagoons, 
and pollution abatement equipment pur- 
chased or constructed and instailed which 
reduces the amount of air or water pollu- 
tion resulting from the emission of air con- 
taminants or the discharge of sewage and 
industrial wastes or other polluting mate- 
rials or substances into the outdoor at- 
mosphere or into streams, lakes, or rivers, 
upon condition that the corporation claim- 
ing such deduction shall furnish to the 
Commisioner a certificate from the Board 
of Water and Air Resources certitying that 
said Board has found as a fact that the air 
cleaning device, waste treatment plant or 
pollution abatement equipment purchased 
or constructed and installed as above de- 
scribed has actually been constructed and 
installed and that such device, plant 
or equipment complies with the require- 
ments of said Board with respect to such 
devices, plants or equipment, that such de- 
vice, plant or equipment is being effec- 
tively operated in accordance with the 
terms and conditions set forth ir the per- 
mit, certificate of approval, or other docu- 
ment of approval issued by the Board of 
Water and Air Resources and that the pri- 
mary purpose thereof is to reduce air or 
water pollution resulting from the emission 
of air contaminants or the discharge 
of sewage and waste and not merely inci- 
dental to other purposes and functions. 
The cost of constructing facilities of any 
private or public utility built for the 
purpose of providing sewer service to resi- 
dential and outlying areas. shall be 
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treated as deductible for the purposes of 
this section; the deductible liability allowed 
by this section shall apply only with respect 
to such pollution abatement plants or 
equipment constructed or installed on or 
after January 1, 1955. 

In determining the total tax payable by 
any corporation under this section there 
shall be allowed as credit on such tax the 
amount of intangible tax paid on bank 
deposits under the provisions of § 105-199 
to the extent that such deposits have 
been concurrently included in the alterna- 
tive assessed value tax base pursuant to 
the provisions of this subsection except 
that the minimum tax herein provided shall 
not be less than ten dollars ($10.00). In de- 
termining the total tax payable by any cor- 
poration under § 105-115 there shall be al- 
lowed as credit on such tax the amount of 
intangible tax paid during the preceding 
franchise tax year on bank deposits under 
the provisions of § 105-199. 

(e) Any corporation which changes its 
income year and files a “short period” 
income tax return pursuant to § 105-142 
shall file a franchise tax return in accor- 
dance with the provisions of this section in 
the manner and as of the date speci- 
fied in subsection (a) of this section. Such 
corporation shall be entitled to deduct 
from the total franchise tax computed (on 
an annual basis) on such return the amount 
of franchise tax previously paid which is 
applicable to the period subsequent to the 
beginning of the new income year 

(f) The report, statement and tax re- 
quired by this section shall be in addition 
to all other reports required or taxes levied 
and assessed in this State. 

(g) Counties, cities and towns shall not 
levy a franchise tax on corporations taxed 
under this section. 

(h) Any corporation whose franchise tax 
return is due July 15, 1968, or August 15, 
1968, the following credit shail be allowed 
from the total net franchise tax computed 
on such return. For any corporation whose 
franchise tax return is due July 15, 1968, 
the allowable credit shall be an amount 
equal to two twelfths of the total net fran- 
chise tax computed on such return. For 
any corporation whose franchise tax return 
is due August 15, 1968, the allowable cred- 
it shall be an amount equal to one twelfth 
of the total net franchise tax computed on 
such return. 

Notwithstanding any other provisions »f 
this article, the taxes levied in §§ 105- 
122 and 105-123 for the State’s fiscal year, 
July 1, 1967, through June 30, 1968, 
shall be for that period and also for the 
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period beginning on July 1, 1968, and end- 
ing on the last day of each corporation’s 
then current income year provided the 
income tax return for such current income 
year is due before July 15, 1969. 

Section 16, c. 1110, Session Laws 1967, 
provides: “This act shall not affect the lia- 
bility of any taxpayer arising prior to the 
effective date of the applicable section here- 
Glas 

A textile finishing plant engaged in pro- 
cessing by mechanical and chemical means, 
for a fee on a contractual basis, unfinished 


§ 105-123. New corporations. 


Amendments effective July 1, 1968.—Ses- 
sion Laws 1967, c. 286, effective July 1, 
1968, changes the provisions as to the tax- 
able period and as to taxation of a cor- 
poration newly organized or domesticated 
within the State which acquires the entire 
assets within the State of a corporation 
previously operating therein. However, 
Session Laws 1967, c. 1110, s. 2, effective 
July 1, 1968, and applicable to all returns 
due on or after that date, rewrites the sec- 
tion so that it will read as follows: 

“(a) No corporation shall be permitted 
to do business in this State without paying 
the franchise tax levied in this article. 
When a corporation is incorporated, do- 
mesticated or commences business in this 
State, it shall on or before the sixieth day 
following the date of its incorporation, 
domestication or commencement of busi- 
ness in this State make and deliver to the 
Commissioner of Revenue in such form as 
he may precribe a full, accurate and com- 
plete return and statement signed by either 
its president, vice-president, treasurer, as- 
sistant treasurer, secretary or assistant sec- 
retary containing such facts and informa- 
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textile goods owned by others into finished 
textile goods with qualities and character- 
istics different from those of the unfinished 
material, is engaged in manufacturing with- 
in the purview of this section for the pur- 
pose of computing its franchise tax lia- 
bility. Sayles Biltmore Bleacheries, Inc. v. 
Johnson, 266 N.C; 692, 1479S. Bed 177 
(1966). 

Cited in Southern Bell Tel. & Tel. Co. v. 
Clayton, 266 N.C. 687, 147 S.E.2d 195 
(1966). 


tion as may be required by the Commis- 
sioner of Revenue in the administration of 
the tax levied under this article. There shall 
be annexed to the return the affirmation of 
the officer signing the same, which shall be 
in the form prescribed in G.S. 105-122. 

Every corporation subject to the pro- 
visions of this section shall pay a franchise 
tax of ten dollars ($10.00) which shall be 
due at the time the return is due and 
which shall be for the period from date of 
incorporation, domestication or commence- 
ment of business in this State through the 
last day of the then current income year. 
In no case shall such period exceed 53 
weeks. 

(b) Any corporation failing to file the 
return or pay the tax provided for in sub- 
section (a) of this section within the time 
specified shall be subject to all penalties 
and remedies as by law prescribed.” 

Section 16, c. 1110, Session Laws 1967, 
provides: “This act shall not affect the lia- 
bility of any taxpayer arising prior to the 
effective date of the applicable section 
hereof.” 


§ 105-125. Corporations not mentioned. 


Amendment Effective July 1, 1968.—Ses- 
sion Laws 1967, c. 1110, s. 2, effective July 
1, 1968, and applicable to all returns due on 
er after that date, will substitute “this ar- 
ticle” for “§§ 105-122 and 105-123” and in- 
sert “charitable” near the beginning of the 
section. 


Section 16, c. 1110, Session Laws 1967, 
provides: “This act shall not affect the lia- 
bility of any taxpayer arising prior to the 
effective date of the applicable section 
hereof.” 


§ 105-129.1. Reimbursement of certain manufacturers authorized. 
—(a) Any person, firm, or corporation who shall buy within this State any piped 
gas from a gas company authorized to do business in this State and shall use such 
piped gas in this State as an ingredient or component part of a manufactured prod- 
uct shall be reimbursed in the amount equivalent to the franchise tax on the gross 
receipts for such piped gas. This reimbursement to be made upon the following 


conditions and in the following manner : 


(1) On or before the last day of January, April, July and October of each 
year the manufacturer entitled to a reimbursement under this section 
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shall apply to the Commissioner of Revenue for such reimbursement. 
Such application shall be made upon such forms as the Commissioner of 
Revenue shall prescribe and shall be for gas purchased during the 
three-month period ending on the last day of the month preceding the 
month in which the application for reimbursement is required to be 
filed. 

(2) The Commissioner of Revenue is hereby authorized to prescribe such 
rules and regulations as to how claims shall be filed and the informa- 
tion that shall be submitted with said claims and the records required 
to support said claims. 

(3) If, upon filing such application, the Commissioner of Revenue shall be 
satisfied that the same is filed within the time limits prescribed herein 
and is made in good faith and that the gas upon which said reimburse- 
ment is requested has been or will be used as an ingredient or compo- 
nent part of a manufactured product, he shall issue the applicant a 
warrant upon the State Treasurer for the reimbursement. 

(4) Any applicant for a reimbursement may seek administrative review or 
appeal from the decision of the Commissioner of Revenue under the 
provisions of G.S. 105-241.2, 105-241.3 and 105-241.4. 

(5) The Commissioner of Revenue is hereby authorized and directed, if at any 
time in his opinion there is reason to doubt the accuracy of the facts set 
forth in any application for reimbursement to refer the matter to any 
agent of the Department of Revenue, and such person so designated 
shall make a careful investigation of all the facts and circumstances 
relating to said application in the use of the gas therein referred to, and 
shall have a right to have access to the books and records of any retailer 
or distributor of gas products for the purpose of obtaining the necessary 
information concerning such matters, and shall make due report 
thereof to the Commissioner of Revenue. 


(b) Any person making a false application or affidavit for the purpose of secur- 
ing a reimbursement to which he is not entitled under the provisions of this sec- 
tion shall be guilty of a misdemeanor and upon conviction thereof shall be fined 
not exceeding five hundred dollars ($500.00) or imprisoned not exceeding two 
years, in the discretion of the court. (1967, c. 519, s. 2.) 

Editor’s Note.—Section 5, Session Laws 


1967, c. 519, makes the act effective July 
1, 1967. 


ARTICLE 4. 
Schedule D. Income Tax. 
Division I. CorPporaTION INCOME TAX. 


§ 105-130. Short title.—This division of the income tax article shall be 
known and may be cited as the Corporation Income Tax Act. (1939, c. 158, s. 
Ueto? 010-10, -8.953; ) 


Editor’s Note.— should be known as the income tax article 
Session Laws 1967, c. 1110, s. 3, applica- of the Revenue Act, was rewritten, and 
ble to all taxable years beginning on or af- new §§ 105-130.1 to 105-130.21 were added, 
ter Jan. 1, 1967, extensively revised and applicable only to corporations and incor- 
amended this article, dividing it into three porating many of the provisions governing 


divisions: I. Corporation Income Tax, con- corporations formerly appearing in §§ 105- 
taining §§ 105-130 to 105-130.21; II. Indi- 131 to 105-159. 
vidual Income Tax, containing §§ 105-133 Section 16, c. 1110, Session Laws 1967, 


to 105-159; and III. Income Tax—Estates, provides: “This act shall not affect the lia- 
Trusts, and Beneficiaries, containing §§ bility of any taxpayer arising prior to the 
105-160 to 105-163. In Division I, § 105-130, effective date of the applicable section 
which formerly provided that this article hereof,” 
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§ 105-130.1. Purpose.—The general purpose of this division is to im- 
pose a tax for the use of the State government upon the net income of every do- 
mestic corporation and of every foreign corporation doing business in this State. 


The tax imposed upon the net income of corporations in this division is in addi- 
tion to all other taxes imposed under this subchapter. (1939, c. 158, s. 301; 1967, 
Coll 10 sre 

Cross Reference.—See Editor’s note to § 

105-130. 


§ 105-130.2. Definitions.—For the purpose of this division, and unless 
otherwise required by the context: 
(1) The word “corporation” includes joint-stock companies or associations’ 
and insurance companies. 


(2) The words “domestic corporation” mean any corporation organized un- 
der the laws of this State. 


(3) The words “fiscal year” mean an income year, ending on the last day 
of any month other than December. A corporation which pursuant to 
the provisions of the Federal Internal Revenue Code of 1954 has 
elected to compute its income tax liability to the United States on the 
basis of an annual period varying from 52 to 53 weeks shall compute 
its taxable income for the purposes of this division on the basis of the 
same period used by such corporation in accordance with the Federal 
Internal Revenue Code of 1954 in computing its tax liability to the 
United States for such income year. 


(4) The words “foreign corporation” mean any corporation other than a 
domestic corporation. 


(5) The words “income year” or “taxable year” mean the calendar year 
or the fiscal year upon the basis of which the net income is computed 
under this division; provided, that if no fiscal year has been estab- 
lished, they mean the calendar year, except that in the case of a 
return made for a fractional part of a year under the provisions of this 
division or under rules or regulations prescribed by the Commissioner 
of Revenue, the words “income year” or “taxable year” mean the pe- 
riod for which such return is made. 


(6) The word “taxpayer” includes any corporation subject to the tax im- 
posed by this division. (1939) -ciSS "5.9302" 1041 ee 50 ea. 5- 1955. -¢. 
ae s. 2; 1957, c. 1340, s. 4; 1963, c. 1169, s. 2571967 icon) ULOveee 

-) 


Cross Reference.—Sce Editor’s note to § 
105-130. 


§ 105-130.3. Corporations.—Every corporation doing business in this 
State shall pay annually an income tax equivalent to six percent (6%) of its 
net income or the portion thereof allocated and apportioned to this State. The net 
income or net loss of such corporation shall be the same as “taxable income” as de- 
fined in the Internal Revenue Code in effect on the effective date of this division, 
subject to the adjustments provided in G.S. 105-130.5. 


If the entire business of the corporation is done within this State or if the 
corporation is not taxable in another state within the meaning of subsection (b) 
of G.S. 105-130.4, the tax shall be measured by the entire net income of the cor- 
poration for the income year. 


_ If the business of the corporation is taxable both within and without this State, 
Its entire net income or net loss shall be allocated and apportioned in accordance 
with the provisions of G.S. 105-130.4. LER = Be omy bate Pecos Cem he) 9 Brea Peet ad bo 2 
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c. 400, s. 4; 1945, c. 752, s. 3; 1953, c. 1302, s. 4; 1055) GL 35, (Sael ong kOO/ «Ce 

1340, s. 4; 1959, c. 1259, s. 4; 1963, c. 1169. sn27.cl Loos 196/521 010 5.13.) 
Cross Reference.—See Editor’s note to § taxable income. Gulf Oil Corp. v. Clayton, 

105-130. 267 N.C. 15, 147 S.E.2d 522 (1966) (decided 
Every corporation doing business in under §§ 105-134 and 105-140 prior to the 

North Carolina is required to pay an an- 1967 amendments thereto). 

nual income tax equivalent to 6% of its net 


§ 105-130.4. Allocation and apportionment of income for corpora- 
tions.—(a) As used in this section, unless the context otherwise requires: 


(1) “Business income” means income arising from transactions and activity 
in the regular course of the corporation’s trade or business and in- 
cludes income from tangible and intangible property if the acquisition, 
management, and/or disposition of the property constitute integral 
parts of the corporation’s regular trade or business operations. 

(2) “Commercial domicile” means the principal place from which the trade 
or business of the taxpayer is directed or managed. 

(3) “Compensation” means wages, salaries, commissions and any other 
form of remuneration paid to employees for personal services. 

(4) “Excluded corporation” means any corporation engaged in the business 
of dealing in securities, any loan company, or any other corporation, 
which receives more than fifty percent (50%) of its ordinary gross in- 
come from investments in and/or dealing in intangible property. 


(5) “Nonbusiness income” means all income other than business income. 


(6) “Public utility’ means any corporation which is subject to control of 
North Carolina Utilities Commission and/or Federal Communications 
Commission, Interstate Commerce Commission, Federal Power Com- 
mission and Federal Aviation Agency and which owns or operates 
for public use any plant, equipment, property, franchise, or license for 
the transmission of communications, transportation of goods or per- 
sons, or the production, storage, transmission, sale, delivery or fur- 
nishing of electricity, water, steam, oil, oil products, or gas. 

(7) “Sales” means all gross receipts of the corporation except receipts from 
any casual sale of property and except receipts allocated under sub- 
sections (c) through (h) of this section. 

(8) “Casual sale of property” means the sale of any property which was not 
purchased, produced or acquired primarily for sale in the corporation’s 
regular trade or business. 

(9) “State” means any state of the United States, the District of Columbia, 
the Commonwealth of Puerto Rico, any territory or possession of the 
United States, and any foreign country or political subdivision thereof. 


(b) A corporation having income from business activity which is taxable both 
within and without this State shall allocate and apportion its net income or net 
loss as provided in this section. For purposes of allocation and apportionment, a 
corporation is taxable in another state if (i) in that state it is subject to a net 
income tax, or any tax measured by net income, or (ii) that state has jurisdiction 
to subject the corporation to a tax measured by net income regardless of whether, 
in fact, that state exercises such jurisdiction. 

(c) Rents and royalties from real or tangible personal property, gains and 
losses, interest, dividends less the portion deductible under G.S. 105-130.7, patent 
and copyright royalties and other kinds of income, to the extent that they consti- 
tute nonbusiness income, less related expenses shall be allocated as provided in 
subsections (d) through (h) of this section. 

(d) (1) Net rents and royalties from real property located in this State are 

allocable to this State. 
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(2) Net rents and royalties from tangible personal property are allocable to 
this State: 

a. If and to the extent that the property is utilized in this State, or 

b. In their entirety if the corporation’s commercial domicile is in 

this State and the corporation is not organized under the laws 

of, or is not taxable in, the state in which the property is utilized. 

(3) The extent of utilization of tangible personal property in a state is de- 

termined by multiplying the rents and royalties by a fraction, the nu- 

merator of which is the number of days of physical location of the prop- 

erty in the state during the rental or royalty period in the income year 

and the denominator of which is the number of days of physical loca- 

tion of the property everywhere during all rental or royalty periods 

in the income year. If the physical location of the property during the 

rental or royalty period is unknown or unascertainable by the corpo- 

ration, tangible personal property is utilized in the state in which the 

property was located at the time the rental or royalty payer obtained 
possession. 


(e) (1) Gains and losses from sales or other disposition of real property 
located in this State are allocable to this State. 
(2) Gains and losses from sales or other disposition of tangible personal 
property are allocable to this State if 
a. The property had a situs in this State at the time of the sale, or 
b. The corporation’s commercial] domicile is in this State and the 
corporation is not taxable in the state in which the property 
had a situs. 
(3) Gains and losses from sales or other disposition of intangible personal 
Property are allocable to this State if the corporation’s commercial 
domicile is in this State, 


(f) Interest and net dividends are allocable to this State if the corporation’s 
commercial domicile is in this State subject to the following limitations: 


(1) Net dividends received by a corporation from another corporation in 
which the recipient corporation owns fifty (50%) or more per centum 
of the paying corporation’s voting stock, shall be allocated to this 
State if the paying Corporation is subject to income tax in this State. 
In such case, the net amount of such dividends received by the recipient 
Corporation from the paying corporation is allocable to this State by 
use of the same percentage figure used in determining the portion of 
the paying corporation’s dividends deductible under the provisions of 
G.S. 105-130.7. 

(2) For purposes of this section, the net amount of dividends shall mean 
gross dividend income received less related expenses and less that 
rds of such dividends deductible under the provisions of G.S. 105- 
130.7. 


(g) (1) Royalties or similar income received from the use of patents, copy- 
rights, secret processes and other similar intangible property are allo- 
cable to this State: 

a. If and to the extent that the patent, copyright, secret process 
or other similar intangible property is utilized in this State, or 
b. If and to the extent that the patent, copyright, secret process or 
other similar intangible property is utilized in a state in which 
the taxpayer is not taxable and the taxpayer’s commercial domi- 
cile is in this State. 
(2) A patent, secret process or other similar intangible property is utilized 
in a state to the extent that it is employed in production, fabrication, 
manufacturing, processing, or other use in the state or to the extent 
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that a patented product is produced in the state. If the basis of receipts 
from such intangible property does not permit allocation to states or if 
the accounting procedures do not reflect states of utilization, the intan- 
gible property is utilized in the state in which the taxpayer's commer- 
cial domicile is located. 

(3) A copyright is utilized in a state to the extent that printing or other 
publication originates in the state. If the basis of receipts from copy- 
right royalties does not permit allocation to states or if the accounting 
procedures do not reflect states of utilization, the copyright is utilized 
in the state in which the taxpayer’s commercial domicile is located. 


(h) The income less related expenses from any other nonbusiness activities or 
investments not otherwise specified in this section is allocable to this State if the 
business situs of the activities or investments are located in this State. 

(i) All business income of corporations other than public utilities and excluded 
corporations shall be apportioned to this State by multiplying the income by a 
fraction, the numerator of which is the property factor plus the payroll factor plus 
the sales factor, and the denominator of which is three. Provided, that where less 
than three of the said factors exist, the denominator of the fraction shall be the 
same as the number of existing factors. 


(j) (1) The property factor is a fraction, the numerator of which is the av- 
erage value of the corporation’s real and tangible personal property 
owned or rented and used in this State during the income year and 
the denominator of which is the average value of all the corporation's 
real and tangible personal property owned or rented and used during 
the income year. 


(2) Property owned by the corporation is valued at its original cost. Prop- 
erty rented by the corporation is valued at eight times the net annual 
rental rate. Net annual rental rate is the annual rental rate paid by the 
corporation less any annual rental rate received by the corporation 
from sub-rentals. Any property under construction or any property 
which had not been actually used or operated in the corporation’s 
business during the income year and any property the income from 
which constitutes nonbusiness income shall be excluded in the computa- 
tion of the property factor. 


(3) The average value of property shall be determined by averaging the 
values at the beginning and end of the income year, but in all cases 
the Commissioner of Revenue may require the averaging of monthly 
or other periodic values during the income year if reasonably required 
to reflect properly the average value of the corporation’s property. A 
corporation which ceases its operations in this State before the end of 
its income year because of its intention to dissolve or to relinquish its 
certificate of authority, or because of a merger or consolidation, or for 
any other reason whatsoever shall use the real estate and tangible 
personal property values as of the first day of the income year and 
the last day of its operations in this State in determining the average 
value of property, but the Commissioner may require averaging of 
monthly or other periodic values during the income year if reasonably 
required to reflect properly the average value of the corporation’s prop- 
erty. 

(k) (1) The payroll factor is a fraction, the numerator of which is the 
total amount paid in this State during the income year by the corpo- 
ration as compensation, and the denominator of which is the total 
compensation paid everywhere during the income year. All compensa- 
tion paid to general executive officers and all compensation paid in 
connection with nonbusiness income shall be excluded in computing 
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the payroll factor. General executive officers shall include the chair- 
man of the board, president, vice-presidents, secretary, treasurer, comp- 
troller, and any other officers serving in similar capacities, 
(2) Compensation is paid in this State if: 
a. The individual’s service is performed entirely within the State; or 
b. The individual’s service is performed both within and without 
the State, but the service performed without the State is inci- 
dental to the individual’s service within the State; or 
c. Some of the service is performed in this State and (1) the base 
of operations or, if there is no base of operations, the place from 
which the service is directed or controlled is in this State, or 
(11) the base of operations or the place from which the service 
is directed or controlled is not in any state in which some part of 
the service is performed, but the individual’s residence is in 
this State. 


(1) (1) The sales factor is a fraction, the numerator of which is the total 
sales of the corporation in this State during the income year, and the 
denominator of which is the total sales of the corporation everywhere 
during the income year. Notwithstanding any other provision under 
this division, the receipts from any casual sale of property shall be 
excluded from both the numerator and the denominator of the sales 
factor. Where a corporation is not taxable in another state on its 
business income but is taxable in another state only because of non- 


business income, all sales shall be treated as having been made in 
this State. 


(2) Sales of tangible personal property are in this State if the property is 
received in this State by the purchaser. In the case of delivery of goods 


transportation by the purchaser, the place at which the goods are 


b. The receipts are from intangible property and are received from 
sources within this State: or 

c. The receipts are from services and the income-producing activities 
are in this State. 


(m) All business income of a railroad company shall be apportioned to this 
State by multiplying the income by a fraction, the numerator of which is the 
“railway operating revenue” from business done within this State and the de- 
nominator of which is the “total railway operating revenue” from all business 
done by the company as shown by its records kept in accordance with the stan- 
dard classification of accounts prescribed by the Interstate Commerce Commission, 


“Railway operating revenue” from business done within this State shall mean 
“railway operating revenue” from business wholly within this State, plus the 
equal mileage proportion within this State of each item of “railway operating rev- 
enue” received from the interstate business of the company. “Equal mileage pro- 
portion” shall mean the Proportion which the distance of movement of property 
and passengers over lines in this State bears to the total distance of movement 
of property and passengers over lines of the company receiving such revenue. “In- 
terstate business” shall mean “railway operating revenue” from the interstate 
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transportation of persons or property into, out of, or through this State. If the 
Commissioner of Revenue shall find, with respect to any particular company, that 
its accounting records are not kept so as to reflect with exact accuracy such divi- 
sion of revenue by State lines as to each transaction involving interstate revenue, 
the Commissioner of Revenue may adopt such regulations, based upon averages, 
as will approximate with reasonable accuracy the proportion of interstate revenue 
actually earned upon lines in this State. Provided, that where a railroad is being 
operated by a partnership which is treated as a corporation for income tax pur- 
poses and pays a net income tax to this State, or if located in another state would 
be so treated and so pay as if located in this State, each partner’s share of the 
net profits shall be considered as dividends paid by a corporation for purposes of 
this division and shall be so treated for inclusion in gross income, deductibility, and 
separate allocation of dividend income. 

(n) All business income of a telephone company shall be apportioned to this 
State by multiplying the income by a fraction, the numerator of which is gross 
operating revenue from local service in this State plus gross operating revenue 
from toll services performed wholly within this State plus the proportion of rev- 
enue from interstate toll services attributable to this State as shown by the records 
of the company plus the gross operating revenue in North Carolina from other 
service less the uncollectible revenue in this State, and the denominator of which 
is the total gross operating revenue from all business done by the company every- 
where less total uncollectible revenue. Provided, that where a telephone company 
is required to keep its records in accordance with the standard classification of 
accounts prescribed by the Federal Communications Commission the amounts in 
such accounts shall be used in computing the apportionment fraction as provided 
in this subsection. 

(0) All business income of a motor carrier of property shall be apportioned by 
multiplying the income by a fraction, the numerator of which is the number of 
vehicle miles in this State and the denominator of which is the total number of 
vehicle miles of the company everywhere. The words “vehicle miles” shall mean 
miles traveled by vehicles owned or operated by the company hauling property for 
a charge or traveling on a scheduled route. 

(p) All business income of a motor carrier of passengers shall be apportioned 
by multiplying the income by a fraction, the numerator of which is the number 
of vehicle miles in this State and the denominator of which is the total number of 
vehicle miles of the company everywhere. The words “vehicle miles” shall mean 
miles traveled by vehicles owned or operated by the company carrying passengers 
for a fare or traveling on a scheduled route. 

(q) All business income of a telegraph company shall be apportioned by multi- 
plying the income by a fraction, the numerator of which is the property factor 
plus the payroll factor plus the sales factor and the denominator of which is three. 

The property factor shall be as defined in subsection (j) of this section, the 
payroll factor shall be as defined in subsection (k) of this section, and the sales 
factor shall be as defined in subsection (1) of this section. 

(r) All business income of an excluded corporation and of all other public util- 
ities shall be apportioned by multiplying the income by the sales factor as deter- 
mined under subsection (1) of this section. 

(s) (1) If any corporation believes that the method of allocation or appor- 
tionment as administered by the Commissioner of Revenue has operated 
or will so operate as to subject it to taxation on a greater portion of 
its income than is reasonably attributable to business or earnings with- 
in the State, it shall be entitled to file with the Tax Review Board a 
petition setting forth the facts upon which its belief is based and its 
argument with respect to the application of the allocation formula. This 
petition shall be filed in such form and within such time as the Tax 
Review Board may prescribe. The Board shall grant a hearing thereon. 
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At least three members of the Tax Review Board shall attend any 
hearing pursuant to such petition. In such cases, the Tax Review 
Board’s membership shall be augmented by the addition of the Com- 
missioner of Revenue who shall sit as a member of said Board with 
full power to participate in its deliberations and decisions with respect 
to petitions filed under the provisions of this section. An informal rec- 
ord containing in substance the evidence, contentions and arguments 
presented at the hearing shall be made. All members of the augmented 
Tax Review Board shall consider such evidence, contentions and argu- 
ments and the decisions thereon shall be made by a majority vote of 
the augmented Board. 

(2) If the corporation shall employ in its books of account a detailed alloca- 
tion of receipts and expenditures which reflects more clearly than the 
applicable allocation formula prescribed by this section the income at- 
tributable to the business within this State, application for permission 
to base the return upon the taxpayer's books of account shall be con- 
sidered by the Tax Review Board. The Board shall be authorized to 
permit such separate accounting method in lieu of applying the ap- 
plicable allocation formula if the Board deems such method proper as 
best reflecting the income and earnings attributable to this State. 


(3) If the corporation shall show that any other method of allocation than 
the applicable allocation formula prescribed by this section reflects more 
clearly the income attributable to the business within this State, ap- 
plication for permission to base the return upon such other method 
shall be considered by the Tax Review Board. The application shall be 
accompanied by a statement setting forth in detail, with full explana- 
tions, the method the corporation believes will more nearly reflect its 
income from business within this State. If the Board shall conclude 
that the allocation formula prescribed by this section allocates to this 
State a greater portion of the net income of the corporation than is rea- 
sonably attributable to business or earnings within this State, it shall 
determine the allocable net income by such other method as it shall find 
best calculated to assign to this State for taxation the portion of the 
corporation’s net income reasonably attributable to its business or earn- 
ings within this State. 

(4) There shall be a presumption that the appropriate allocation formula rea- 
sonably attributes to this State the portion of the corporation’s income 
earned in this State, and the burden shall rest upon the corporation to 
show the contrary. The relief herein authorized shall be granted by the 
Board only in cases of clear, cogent and convincing proof that the pe- 
titioning corporation is entstled thereto. No corporation shall use any 
alternative formula or method other than the applicable allocation 
formula provided by statute in making a report or return of its income 
to this State except upon order in writing of the Board, and any return 
in which any alternative formula or other method, other than the ap- 
plicable allocation formula prescribed by statute, is used without per- 
mission of the Board shall not be a lawful return. 

When the Board determines, pursuant to the provisions of this sub- 
section, that an alternative formula or other method more accurately 
reflects the income allocable to North Carolina and renders its decision 
with regard thereto, the corporation shall allocate its net income for 
future years in accordance with such determination and decision of the 
Board so long as the conditions constituting the basis upon which the 
decision was made remain unchanged or until such time as the busj- 
ness method of operation of the corporation changes. Provided, however, 
that the Commissioner of Revenue may, in his discretion, with respect 
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to any subsequent year, require the corporation to furnish informa- 
tion relating to its property, operations, and activities. 


(5) A corporation which proposes to do business in this State may file a 


petition with the Board setting forth the facts upon which it contends 
that the applicable allocation formula will allocate a greater portion of 
the corporation’s future income to North Carolina than will be rea- 
sonably attributable to its proposed business or contemplated earnings 
within the State. Upon a proper showing in accordance with the pro- 
cedure described above for determinations by the Board, the Board 
may authorize such corporation to allocate income from its future busi- 
ness to North Carolina on the basis prescribed by the Board under the 
provisions of this section for such future years if the conditions con- 
stituting the basis upon which the Board’s decision is made remain un- 
changed and the business operations of the corporation continue to 
conform to the statement of proposed methods of business operation 
presented by the corporation to the Board. 


(6) When the Commissioner of Revenue asserts liability under the formula 


adjustment decision of the Tax Review Board, an aggrieved corpora- 
tion may pay the tax and bring a civil action for recovery under the 
provisions of article 9. (1939, c. 158, s. 311; 1941, c. 50, s. 5; 1943, c. 
ae ee Oey OL estat o dee GUL, Si4> 19000, C, LOOU, Se LO; 
1957, c. 1340, s. 4; 1959, c. 1259, s. 4; 1963, c. 1169, s. 2; c. 1186; 
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Cross Reference.—See Editor’s note to § 
105-130. 

Editor’s Note.—The cases in the follow- 
ing note were decided under provisions 
similar to this section appearing in § 105- 
134 prior to the 1967 amendment thereto. 

Purpose of Apportionment.—The imposi- 
tion of the income tax upon a base which 
reasonably represents the proportion of the 
trade or business carried on within the 
State is designed to meet the due process 
requirement that a state show a sufficient 
nexus between such a tax and the trans- 
action within a state for which the tax is 
an exaction, and the proscriptions of the 
Commerce Clause of the federal Constitu- 
tion which permit a state to tax only that 
part of a corporation’s net income from 
multistate operations which is attributable 
to earnings within the taxing state. Gulf 
Miles Corps) vw Clayton 267 N-Goni5, 147 
S.E.2d 522 (1966). 

Taxation of Dividends Received by Do- 
mesticated Corporation from Foreign Sub- 
sidiary— Where the separate entities of the 
domesticated parent and its foreign, divi- 
dend-paying subsidiary (engaged in a sim- 
ilar business outside of North Carolina) 
are maintained—each transacting its own 
business as a distinct corporation and deal- 
ing with the other as if no parent-subsidiary 
relation existed — North Carolina cannot 
tax the subsidiary’s dividends even though 
they are included in the parent’s ultimate 
gains. Gulf Oil Corp. v. Clayton, 267 N.C. 
15, 147 S.E.2d 522 (1966). 
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The test for determining whether income 
of a foreign subsidiary may be taxed in 
this State is not solely whether the busi- 
ness of a foreign subsidiary is similar to 
that in which the domesticated parent is 
engaging in North Carolina or elsewhere, 
or whether it has had business transactions 
with the parent elsewhere in the world. 
Conceding both similarity of businesses 
and intercorporate transactions outside the 
State, yet the dividend income which the 
subsidiary pays the parent cannot be con- 
stitutionally allocated to North Carolina 
and prorated for income taxation unless (1) 
it is attributable to business activities with- 
in this jurisdiction or (2) the activities of 
the corporations are so interrelated as to 
make it impossible to identify the various 
sources of the taxpayer’s total earnings 
with reasonable certainty. Gulf Oil Corp. 
Va Clayton, 26a N Cano. 147. ost eda nee 
(1966). 

If Result Unjust, Additional Factors 
May Be Added to Formula.—lIf the appor- 
tionment formula produces an unjust re- 
sult, differing and additional factors may 
be added. Clark Equip. Co. v. Johnson, 261 
N.C. 269, 134 S.E.2d 327 (1964). 

By Action of Tax Review Board.—When 
a complaining taxpayer establishes by evi- 
dence, clear, cogent and convincing, an in- 
equitable result, the Tax Review Board 
may, in cases where the corporation keeps 
its books in such manner as to establish the 
income earned in this State, use the com- 
pany’s separate bookkeeping and account- 
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ing system to ascertain that portion of the 
income earned in North Carolina. Clark 
Equip. Co. v. Johnson, 261 N.C. 269, 134 
8.E.2d 327 (1964). 

But Taxpayer May Also Pay under Pro- 
test and Sue for Refund.—A taxpayer con- 
tending that an additional assessment of 
income tax is invalid is not required to 
proceed under provisions such as subsec- 
tion (s) of this section, but may pay the 
tax under protest, make proper demand for 
refund and, upon refusal, bring suit under 
§ 105-267. Sayles Biltmore Bleacheries, Inc. 
v. Johnson, 266 N.C. 692, 147 S.E.2d 177 
(1966). 

The purpose of provisions such as sub- 
section (s) of this section was not to pro- 
vide either a substitute for, or an alterna- 
tive to, § 105-267, but to afford relief from 
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the apportionment formula of this section 
when it operates to tax a greater portion of 
a corporation’s income than is reasonably 
attributable to business in this State. Gulf 
Oil Corp. v. Clayton, 267 N.C. ty, aire 
9.E.2d 522 (1966). 

It was not the intention of the legisla- 
ture, when it amended the predecessor of 
this section in 1953, to require a corpora- 
tion to secure a ruling from the augmented 
Tax Review Board before it might have 
the superior court determine the legality of 
a tax assessment against specific items of 
its income earned outside of North Caro- 
lina, no part of which it contends, is al- 
locable to North Carolina. Gulf Oil Corp. 
v. Clayton, 267 N.C. 15, 147 S.E.2d 522 
(1966). 


§ 105-130.5. Adjustments to federal taxable income in determining 


State net income.—(a) The following additions to federal taxable income shall 
be made in determining State net income: 


(1) Taxes based on or measured by net income by whatever name called and 
excess profits taxes; 

(2) Interest deemed excessive under G.S. 105-130.6 and interest paid in con- 
nection with income exempt from taxation under this division : 


(3) The contributions deduction allowed by the Internal Revenue Code; 


(4) Interest income earned on bonds and other obligations of other states or 
their political subdivisions, less allowable amortization on any bond 
acquired on or after January 1, 1963; 


(5) The amount by which gains have been offset by the capital loss carry- 
over allowed under the Internal Revenue Code. All gains recognized 
on the sale or other disposition of assets must be included in deter- 
mining State net income or loss in the year of disposition ; 

(6) The net operating loss deduction allowed by the Internal Revenue Code; 
and 

(7) Special deductions allowable under §§ 241 to 247, inclusive, of the In- 
ternal Revenue Code. 


(b) ‘The following deductions from federal taxable income shall be made in 
determining State net income: 


(1) Interest upon the obligations of the United States or its possessions, to 
the extent included in federal taxable income: Provided, interest upon 
the obligations of the United States shall not be an allowable deduc- 
tion unless interest upon obligations of the State of North Carolina or 
any of its political subdivisions is exempt from income taxes imposed 
by the United States; 

(2) Interest received by a corporation on indebtedness owed to it by its 
parent, subsidiary, or an affiliated corporation which in the determina- 
tion of the income or net loss of such subsidiary or affiliated corpo- 
tation was not allowed as a deduction under the provisions of G.S. 
105-130.6 ; 

(39 The deductible portion of dividends from stock issued by any corpora- 
tion as provided under G.S. 105-130.7 

(4) Losses in the nature of net economic losses sustained by the corporation 
in any or all of the five preceding years pursuant to the provisions 
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of G.S. 105-130.8. Provided, a corporation required to allocate and 
apportion its net income under the provisions of G.S. 105-130.4 shall 
deduct its allocable net economic loss only from total income allocable 
to this State pursuant to the provisions of G.S. 105-130.8; 


(5) Contributions or gifts made by any corporation within the income year 
to the extent provided under G.S. 105-130.9; 


(6) Amortization in excess of depreciation allowed for federal income tax 


purposes on the cost of any sewage or waste treatment plant as pro- 
vided in G.S. 105-130.10; 


(7) Depreciation of emergency facilities acquired prior to January 1, 1955. 
Any corporation shall be permitted to depreciate any emergency fa- 
cility, as such is defined in § 168 of the Internal Revenue Code, over 
its useful life, provided such facility was acquired prior to January 
1, 1955, and no amortization has been claimed on such facility for 
State income tax purposes ; and 


(8) The amount of losses realized on the sale or other disposition of assets 
not allowed under § 1211 (a) of the Internal Revenue Code. All losses 
recognized on the sale or other disposition of assets must be included 
in determining State net income or loss in the year of disposition. 

(c) The following other adjustments to federal taxable income shall be made 
in determining State net income: 


(1) Any gains or losses realized from the sale or exchange by a corporation 
of its property in a liquidation under § 337 of the Internal Revenue 
Code which are applicable to proceeds distributable to shareholders 
whose income is not taxed under the North Carolina income tax laws 
must be included in determining State net income. 

(2) In determining State net income, no deduction shall be allowed for an- 
nual amortization of bond premiums applicable to any bond acquired 
prior to January 1, 1963. The amount of premium paid on any such 
bond shall be deductible only in the year of sale or other disposition. 

(3) Federal taxable income must be increased or decreased to account for any 
difference in the amount of depreciation, amortization, or gains or 
losses applicable to property which has been depreciated or amortized 
by use of a different basis or rate for State income tax purposes than 
used for federal income tax purposes prior to the effective date of this 
division. (1967, c. 1110, s. 3.) 


Cross Reference.—See Editor’s note to § 
105-130. 


§ 105-130.6. Subsidiary and affiliated corporations.—The net income 
of a corporation doing business in this State which is a parent, subsidiary or 
affiliate of another corporation shall be determined by eliminating all payments to 
or charges by a parent, subsidiary or affiliated corporation in excess of fair com- 
pensation in all inter-company transactions of any kind whatsoever. Interest pay- 
ments between such corporations computed at a rate in excess of six percent (6% ) 
per annum shall be considered excessive. If the Commissioner of Revenue shall 
find as a fact that a report by such corporation does not disclose the true earnings 
of such corporation on its business carried on in this State, the Commissioner may 
require that such corporation file a consolidated return of the entire operations of 
the parent corporation and of its subsidiaries and affiliates, including its own op- 
erations and income, and shall determine the true amount of net income earned by 
such corporation in this State as provided herein. The combined net income of such 
corporation and of its parent, subsidiaries and affiliates shall be apportioned to this 
State by use of the applicable apportionment formula required to be used by such 
corporation under G.S. 105-130.4. In such cases there shall be included in the 
apportionment formula the property, payrolls and sales of all corporations for which 
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the return is made. For the purposes of this section, a corporation shall be deemed 
a subsidiary of another corporation hereby designated the parent corporation, when, 
directly or indirectly, it is subject to control by such other corporation by stock 
ownership, interlocking directors, or by any other means whatsoever exercised by 
the same or associated financial interests, whether such control is direct or through 
one or more subsidiary, affiliated, or controlled corporations, and a corporation shall 
be deemed an affiliate of another corporation when both are directly or indirectly 
controlled by the same parent corporation or by the same or associated financial 
interests by stock ownership, interlocking directors, or by any other means what- 
soever, whether such control be direct or through one or more subsidiary, affiliated 
er controlled corporations. Upon such finding by the Commissioner of Revenue, 
the consolidated return authorized by this section may be required whether the 
parent or controlling corporation or interests or its subsidiaries or affiliates, other 
than the taxpayer, are or are not doing business in this State. 

If such consolidated return is required and is not filed within 60 days after de- 
mand, said parent, subsidiary or affiliated corporation shall be subject to the 
penalty provided in this act for failure to file return and, in addition, shall be sub- 
ject to the penalty provided in G.S. 105-230, and in such event the provisions 
of G.S. 105-236 shall apply. 

Such parent, subsidiary or affiliated corporation shall incorporate in its return 
required under this section such information as the Commissjoner of Revenue may 
reasonably require for the determination of the net income taxable under this di- 
vision, and shall furnish such additional information as the Commissioner may 
reasonably require. If the return does not contain the information therein required 
or such additional information is not furnished within 30 days after demand, the 
corporation shall be subject to a penalty of one hundred dollars ($100.00) for each 
day's omission, in addition to the penalty provided in G. §. 105-230. 

If the Commissioner finds that the determination of the income of a parent, 
subsidiary or affiliated corporation under a consolidated return as herein provided 
will produce a greater or lesser figure than the amount of income earned in this 
State, he may readjust the determination by reasonable methods of computation to 
make it conform to the amount of income earned in this State; and if the corpo- 
ration contends the figure produced is greater than the earnings in this State, it 
shall within 30 days after notice of such determination, file with the Commissioner a 
statement of its objections and of an alternative method of determination with such 
detail and proof as the Commissioner may require, and the Commissioner shall 
consider the same in determining the income earned in this State. In making such 
determination, the findings and conclusions of the Commissioner shall be presumed 
to be correct and shall not be set aside unless shown to be plainly wrong. (1939, 
c. 158, s. 31834; 1941, c. 50, s. 5; 1943, c. 400, s. 4; 1945, c. 708, s. 4; 1959) ¢. 
1259, ss. 4,8; 1967, c. 1110, s. 3.) 

Cross Reference.—See Editor’s note to § mesticated Corporation from Foreign Sub- 
105-130. sidiary.—See same catchline in note to § 

Taxation of Dividends Received by Do-  105-130.4. 


§ 105-130.7. Deductible portion of dividends.—Dividends from stock 
issued by any corporation shall be deducted to the extent herein provided. 

(1) As soon as may be practicable after the close of each calendar year, 
the Commissioner of Revenue shall determine from each corporate in- 
come tax return filed with him during such year, and due from the 
filing corporation during such year, the proportion of the entire net 
income or loss of the corporation allocable to this State under the 
provisions of G.S. 105-130.4, except as provided herein; if a corpora- 
tion has a net income in North Carolina and a net loss from all sources 
wherever located, or if a corporation has a net loss in North Carolina 
and a net income from all sources wherever located, the Commissioner 
shall require the use of the allocation fraction determined under the 


90 





§ 105-130.8 1967 CUMULATIVE SUPPLEMENT ~  § 105-130.8 


provisions of G.S. 105-130.4. A corporation which is a stockholder in 
any such corporation shall be allowed to deduct the same proportion of 
the dividends received by it from such corporation during its income 
year ending at or after the end of such calendar year. No deduction 
shall be allowed for any part of any dividend received by such corpora- 
tion from any corporation which filed no income tax return with the 
Commissioner of Revenue during such calendar year. 


(2) Dividends received by a corporation from stock in any insurance com- 
pany of this State taxed under the provisions of G.S. 105-228.5 shall 
be deductible by such corporation, and a proportionate part of any div- 
idends received from stock in any foreign insurance corporation shall 
be deductible, such part to be determined on the basis of the ratio of 
premiums reported for taxation in this State to total premiums collected 
both in and out of this State. 


(3) Dividends received by a corporation from stock in any bank or trust 
company in this State taxed under the provisions of article 8C of this 
chapter shall be deductible. 

(4) A corporation shall be allowed to deduct such proportionate part of div- 
idends received by it from a regulated investment company or a real 
estate investment trust, as defined in G.S. 105-130.12, as represents and 
corresponds to income received by such regulated investment company 
or real estate investment trust which would not be taxed by this State 
if received directly by the corporation. (1939, c. 158, s. 322; 1941, c. 
50, s. 5; 1943, c. 400, s. 4; c. 668; 1945, c. 708, s. 4; c. 752, s. 3; 1947, 
Grou lease Ged n1040 67 392.5. 3- 1951, c. 643, 5.4: .c, 937/75. 43 
De5omee LOS lee bce U2 +s. 4? 1955011 100; ht ee 1331 ose Tce, 
1532, 15422 er 134397 14195755071340,' 5834/83 1959.8 1259 S74 
PIG WceZ01 ese eel 143781 963;%e" 1169, 2-25 1965, ¢2- 1048 = 1967, 
EVLOSS232) 

Cross Reference.—See Editor’s note to § mesticated Corporation from Foreign Sub- 


105-130. sidiary.—See same catchline in note to § 
Taxation of Dividends Received by Do- 105-130.4. 


§ 105-130.8. Net economic loss. — Net economic losses sustained by a 
corporation in any or all of the five preceding income years shall be allowed as a 
deduction to such corporation subject to the following limitations : 


(1) The purpose in allowing the deduction of a net economic loss of a prior 
year or years is that of granting some measure of relief to the corpora- 
tion which has incurred economic misfortune or which is otherwise ma- 
terially affected by strict adherence to the annual accounting rule in 
the determination of net income. The deduction herein specified does 
not authorize the carrying forward of any particular items or category 
of loss except to the extent that such loss or losses shall result in the 
impairment of the net economic situation of the corporation so as to 
result in a net economic loss as hereinafter defined. 


(2) The net economic loss for any year shall mean the amount by which allow- 
able deductions for the year other than prior year losses shall exceed 
income from all sources in the year including any income not taxable 
under this division. 


(3) Any net economic loss of a prior year or years brought forward and 
claimed as a deduction in any income year may be deducted from net 
income of the year only to the extent that such carry-over loss from 
the prior year or years shall exceed any income not taxable under this 
division received in the same year in which the deduction is claimed, 
except that in the case of a corporation required to allocate and ap- 
portion to North Carolina its net income, as defined in this division, only 
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such proportionate part of the net economic loss of a prior year shall 
be deductible from total income allocable to this State as would be de- 


termined by the use of the allocation 


and apportionment provisions 


of G.S. 105-130.4 for the year of such loss. 

(4) A net economic loss carried forward from any year shall first be applied 
to, or offset by, any income taxable or nontaxable of the next succeed- 
ing year before any portion of such loss may be carried forward to a 


succeeding year. 


(5) For purposes of this section, any income item deductible in determining 


State net income under the 


provisions of G.S. 105-130.5 and any non- 


business income not allocable to this State under the provisions of 
G.S. 105-130.4 shall be considered as income not taxable under this 


division. 


(6) No loss shall either directly or indirectly be carried forward more than 
five years. (1939, ¢. LoS s03222 104 lee 50,.s. 5; 1943, c. 400, s. 4; 
c. 668; 1945, ¢. 708, 5. 4:6. 752, s. 3; 1947, c. 501, s. 4; c. 894; 1949, 


C1092, S) 9-105 le 


S ai 1985, &: 1100, s. 13 c. 1331, 5. 1; ce 1832, 1349-6. 1343, aude 


2 GoleuU area LO ae 201) Selene. 1148" 


1963, c. 1169, s. 2; 1965, c. 1048: 1967, c. 1110, s. 3.) 


Cross Reference.—Sce Editor’s note to § 
105-130. 

Editor’s Note.—The cases in the follow- 
ing note were decided under § 105-147 prior 
to the amendment thereof by Session Laws 
a) ie (Oa, ela lal). 

Carry-Over Provisions Enacted as a 
Matter of Grace. — The General Assembly 
was under no constitutional or other legal 
compulsion to permit a net economic loss 
or losses deduction for a corporation from 
taxable income in a subsequent year or 
years. It enacted the carry-over provisions 
purely as a matter of grace, gratuitously 
conferring a benefit but limiting such ben- 
efit to the net economic loss of the taxpayer 
after deducting therefrom the allocable 
portion of such taxpayer’s nontaxable in- 
come. Aberfoyle Mfg. Co. y. Clayton, 265 
N.C, 165, 143 S.E.2d 113 (1965). 

The General Assembly was under no 
constitutional compulsion to allow any de- 
duction whatever from income otherwise 
taxable in this State, because of a “net eco- 
nomic loss” in a prior year. Dayco Corp. 
v. Clayton, 269 N.C. 490, 153 S.E.2d 28 
(1967). 

Determination of Deduction. — As to 
Process provided for determining amount 
of deduction allowable to corporation on 
account of a “net economic loss” in a prior 
year, see Dayco Corp. y. Clayton, 269 N.C. 
490, 153 S.E.2d 28 (1967). 

Out-of-State Dividends and Capital 
Gains Received by Foreign Corporation 
Must Be Deducted, — Dividends received 
by a foreign corporation from shares of 


stock owned by it in nonsubsidiary corpo- 
rations and capital gains received by it 
from the sale of shares of stock in such 
nonsubsidiary corporations, even though 
such income is derived from out-of-state 
transactions and is not taxable here, must 
be deducted from the amount of loss carry- 
over claimed by the corporation against its 
income taxable by this State in succeeding 
years, since the income derived from divi- 
dends and capital gains is “income not tax- 
able under this division.” Dayco Corp. v. 
Clayton, 269 N.C. 490, 153 S.E.2d 28 (1967). 

As Must Nonrecognized Gain on Liqui- 
dation of Subsidiaries.—Plaintifi’s gain in 
the amount of $4,120,418.65 realized from 
the sale of its two wholly-owned subsidiar- 
ies constituted “income from all sources in 
the year including any income not taxable 
under this division;” consequently, plaintiff 
was not entitled to any net economic losses 
deduction as sought in its complaint. Aber- 
foyle Mfg. Co. v. Clayton, 265 N.C. 165, 
143 S.E.2d 113 (1965). 

The forgiveness of an indebtedness by 
an officer-stockhoider constitutes a con- 
tribution to capital and does not constitute 
income of the corporation. Foreman Mfg. 
Co. v. Johnson, 261 N.C. 504, 135 S.E.2d 
205 (1964). 

Hence, the forgiveness of such indebted- 
ness does not offset a net operating loss 
of a corporation for a taxable year, and 
the corporation is entitled to carry for- 


ward such loss. Foreman Mig. Copy; 
Johnson, 261 N.C. 504, 135 S.E.2d 205 
(1964). 


§ 105-130.9. Contributions.—Contributions shall be allowed as a deduc- 
tion to the extent and in the manner provided as follows: 
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(1) Contributions or gifts made by any corporation within the income year 


to corporations, trusts, community chests, funds, foundations or as- 
sociations organized, and operated exclusively for religious, charitable, 
literary, scientific, or educational purposes or for the prevention of 
cruelty to children or animals, no part of the net earnings of which 
inures to the benefit of any private stockholder or individual, or con- 
tributions or gifts made by any corporation within the income tax year 
to posts or organizations of war veterans, or auxiliary units or societies 
of any such posts or organizations, if such posts, organizations, units, 
or societies are organized in the United States or any of its posses- 
sions, and if no part of their net earnings inures to the benefit of any 
private shareholder or individual, or the organization known as Alco- 
holics Anonymous or any local chapter thereof, or to a cemetery com- 
pany owned and operated exclusively for the benefit of its members, 
or any corporation chartered solely for burial purposes as a cemetery 
corporation and not permitted by its charter to engage in any busi- 
ness not necessarily incident to that purpose, if such company or cor- 
poration is not operated for profit and no part of the net earnings of 
such company or corporation inures to the benefit of any private share- 
holder or individual: Provided, the amount allowed as a deduction 
hereunder shall be limited to an amount not in excess of five per centum 
(5%) of the corporation’s net income as computed without the ben- 
efit of this subdivision or subdivision (2) of this section; and, pro- 
vided further, that contributions made to North Carolina donees by 
corporations allocating a part of their total net income outside this 
State shall not be allowed under this subdivision, but shall be allowed 
under subdivision (3) of this section. 


(2) Contributions by any corporation to the State of North Carolina, any 


of its institutions, instrumentalities, or agencies, any county of this 
State, its institutions, instrumentalities, or agencies, any municipality 
of this State, its institutions, instrumentalities, or agencies, and contri- 
butions or gifts by any corporation to educational institutions located 
within North Carolina, no part of the net earnings of which inures to 
the benefit of any private stockholder or dividend. For the purpose of 
this subdivision, the words “educational institution” shall mean only an 
educational institution which normally maintains a regular faculty and 
curriculum and normally has a regularly organized body of students in 
attendance at the place where the educational activities are carried on. 


(3) Corporations allocating a part of their total net income outside North 


Carolina under the provisions of G.S. 105-130.4 shall deduct from total 
income allocable to North Carolina contributions made to North Caro- 
lina donees qualified under subdivisions (1) and (2) of this section 
or made through North Carolina offices or branches of other donees 
qualified under the above-mentioned subdivisions of this section; pro- 
vided, such deduction for contributions made to North Carolina donees 
qualified under subdivision (1) of this section shall be limited in amount 
to five percent (5%) of the total income allocated to North Carolina as 
computed without the benefit of this deduction for contributions. (1939, 
c. 158, s. 322: 1941, c. 50, s. 5;.1943, c. 400, 8.4; ¢. 668: 1945, c. 
708;'s, 4% 09752; 3,3: 1947, 2501, 8.47 c) 894; 1949, c. 392, s. 3; 
1951, c. 643, s. 4;-c. 937, s. 4; 1953, c. 10s lee el celg0Z2is24;: 
1955; 1100, ‘sal #e1331) 8.1 cen 1332, 1342 5c. 1343993331957, 
c. 1340, ss. 4, 8; 1959, c. 1259, s. 4; 1961, c. 201, s. 1; ¢. 1148; 1963, 
c. 1169, s. 2; 1965, c. 1048; 1967, c. 1110, s. 3.) 


Cross Reference.—See Editor’s note to § 


105-130. 
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§ 105-130.10. Amortization of waste treatment facilities.—In lieu of 
any depreciation allowance, at the option of the corporation, a deduction shall be 
allowed for amortization of the cost of any sewage or waste treatment plant, in- 
cluding waste lagoons, and pollution abatement equipment purchased or con- 
structed and installed which reduces the amount of water pollution resulting from 
the discharge of sewage and industrial wastes or other polluting materials or sub- 
stances into streams, lakes, or rivers, based on a period of 60 months. The deduc- 
tion provided for in this section shall be allowed by the Commissioner of Revenue 
only upon condition that the corporation claiming such allowance shall furnish to 
the Commissioner a certificate from the State Stream Sanitation Committee cer- 
tifying that said Committee has found as a fact that the waste treatment plant or 
pollution abatement equipment purchased or constructed and installed as above de- 
scribed has actually been constructed and installed and that such plant or equip- 
nent complies with the requirements of said Committee with respect to such plants 
or equipment, that such plant or equipment is being effectively operated in accor- 
dance with the terms and conditions set forth in the permit, certificate of approval, 
or other document of approval issued by the State Stream Sanitation Committee, 
and that the primary purpose thereof is to reduce water pollution resulting from 
the discharge of sewage and waste and not merely incidental to other purposes and 
functions. (1939, c. 158, s. 322: 1941, c. 50, s. 5; 1943, c. 400, s. 4; c. 668; 1945, 
€708) 98.4 Se. 7525853 71947, 6. 50k, ie 4B ic 894% 91949 Fcm392 3,83 91951, <c, 
G435¢s.'4 ?01 937, 5/4%91953 6.21031 )is. hs c:01302 694 31955) ice P00 seu lite 
1531, 8.1 5366.01332; 1842+ (c)11343,76) ie 1957, c. 1340, ss. 4, 8; 1959, c. 1259, 
s. 4; 1961, c. 201, s. 1; c. 1148; 1963, c. 1169, s. 2; 1965, c. 1048 ;|1967, c. 1110, 
$,'32) 

Cross Reference.—See Editor’s notes to 
§§ 105-130 and 105-147, subdivision (13). 


§ 105-130.11. Conditional and other exemptions.—(a) The following 
organizations shall be exempt from taxation under this division except as pro- 
vided in subsection (b) of this section: 

(1) Fraternal beneficiary societies, orders or associations 

a. Operating under the lodge system or for the exclusive benefit of 
the members of a fraternity itself operating under the lodge sys- 
tem, and 

b. Providing for the payment of life, sick, accident, or other benefits 
to the members of such society, order or association, or their 
dependents ; 

(2) Every bank or banking association, trust company or any combination of 
such facilities or services subject to taxation under article 8C of this 
chapter ; and building and loan associations, and savings and loan as- 
sociations subject to capital stock tax and/or excise tax under article 
8D of this chapter; and any cooperative banks without capital stock 
organized and operated for mutual purposes and without profit, and 
electric and telephone membership corporations organized under chap- 
ter 117 of the General Statutes ; 

(3) Cemetery corporations and corporations organized for religious, chari- 
table, scientific, literary, or educational purposes, or for the prevention 
of cruelty to children or animals, no part of the net earnings of which 
inures to the benefit of any private stockholder or individual ; 

(4) Business leagues, chambers of commerce, merchants’ associations, or 
boards of trade not organized for profit, and no part of the net earn- 
ings of which inures to the benefit of any private stockholder or in- 
dividual ; 

(5) Civic leagues or organizations not organized for profit, but operated ex- 
clusively for the promotion of social welfare ; 
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(6) Clubs organized and operated exclusively for pleasure, recreation, and 
other nonprofitable purposes, no part of the net earnings of which 
inures to the benefit of any private stockholder or member ; 

(7) Farmers’ or other mutual hail, cyclone, or fire insurance companies, 
mutual ditch or irrigation companies, mutual or cooperative telephone 
companies, or like organizations of a purely local character the income 
of which consists solely of assessments, dues and fees collected from 
members for the sole purpose of meeting expenses ; 

(8) Farmers’, fruit growers’, or like organizations organized and operated 
as sales agents for the purpose of marketing the products of members 
and turning back to them the proceeds of sales, less the necessary sell- 
ing expenses, on the basis of the quantity of product furnished by them; 

(9) Mutual associations formed under G.S. 54-111 through 54-128 to con- 
duct agricultural business on the mutual plan and marketing associa- 
tions organized under G.S. 54-129 through 54-158. 

Nothing in this subdivision shall be construed to exempt any coopera- 
tive, mutual association or other organization from an income tax on 
net income which has not been refunded to patrons on a patronage 
basis and distributed either in cash, stock, certificates, or in some other 
manner that discloses to each patron the amount of his patronage re- 
fund. Provided, in arriving at net income for purposes of this subdi- 
vision, no deduction shall be allowed for dividends paid on capital stock. 
Patronage refunds made after the close of the taxable year and on or 
before the fifteenth day of the ninth month following the close of such 
year shall be considered as made on the last day of such taxable year 
to the extent the allocations are attributable to income derived before 
the close of such year; provided, that no stabilization or marketing or- 
ganization, which handles agricultural products for sale for producers 
on a pool basis, shall be deemed to have realized any net income or 
profit in the disposition of a pool or any part of a pool until all of the 
products in that pool shall have been sold and the pool shall have been 
closed ; provided, further, that a pool shall not be deemed closed until 
the expiration of at least 90 days after the sale of the last remaining 
product in that pool. Such cooperatives and other organizations shall 
file an anual information return with the Commissioner of Revenue on 
forms to be furnished by the Commissioner and shall include therein 
the names and addresses of all persons, patrons and/or shareholders, 
whose patronage refunds amount to ten dollars ($10.00) or more; and 

(10) Insurance companies paying the tax on gross premiums as specified in 


G.S. 105-228.5. 


(b) Organizations described in subdivisions (1), (3), (4), (5), (6), (7), (8) 
or (9) of subsection (a) of this section shall be strbject to the tax provided for 
in G.S. 105-130.3 to the following extent: 


Gross income derived by any organization from any trade or business the con- 
duct of which is not substantially related (aside from the need of the organization 
for income) to the exercise or performance of those functions constituting the basis 
for its exemption in subsection (a) of this section, less all deductions allowed by 
this division directly connected with carrying on such trade or business and less 
one thousand dollars ($1,000.00) ; provided, this paragraph shall not apply to in- 
terest, royalties, dividends or rents; provided further, this paragraph shall not ap- 
ply to any trade or business (i) in which substantially all the work in carrying 
on such trade or business is performed for the organization without compensation ; 
or (11) which is the selling of merchandise, substantially all of which is given to 
it; (iii) which is carried on by an organization described in G.S. 105-130.11 (a) 
(3) primarily for the convenience of its members, students, patients or employees. 
Provided further, this paragraph shall not apply to net income derived from re- 
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search (1) performed by a college, university or hospital ; or (11) performed for the 
United States, its instrumentalities or any state or political subdivision thereof; or 
(111) performed by an organization operated primarily for the purpose of carrying 
on fundamental research, the results of which are freely available to the general 
public. (1939, c. 158, s. 314; 1945, c. 708, s. 4; ¢. 752, s. 3; 1949, c. 392, s. 3: LOS 13 
CI9S7; ss 1955 Ren 313i. 1s 1997, €. 13540 e584 1959" c 1259, s. 4; 1963, c. 1169, 
S25 1967 "esl 10 5 5) 32) 
Cross Reference.—See Editor’s note to § 
105-130. 


§ 105-130.12. Regulated investment companies and real estate in- 
vestment trusts.—Any organization or trust which, in the opinion of the Com- 
missioner of Revenue of North Carolina, qualifies as either a “regulated investment 
company” under the provisions of United States Code Annotated Title 26, § 851, 
or as a “real estate investment trust” under the provisions of United States Code 
Annotated Title 26, § 856, and which files with the North Carolina Department of 
Revenue its election to be treated as a “regulated investment company” or as a 
“real estate investment trust” shall be taxed under this division upon only that 
part of its net income which is not distributed or declared for distribution to 
shareholders during the income year or (i), with respect to a regulated invest- 
ment company, within 30 days after the end of the income year and (ii), with re- 
spect to a real estate investment trust by the time required by law for the filing of 
the return for the income year. Provided, that amounts distributed or declared for 
distribution during the prescribed period to nonresident shareholders not taxed 
on such distributions under the income tax laws of this State shall not be excluded 
in computing the net income of such regulated investment company or real estate 
investment trust. (1963, c. 1169, s. 2; 1967, c. 1110, s. 3a) 


Cross Reference.—See Editor’s note to § 
105-130. 


§ 105-130.13. Special corporations.—A corporation electing to be taxed 
under subchapter S of chapter 1 of the Internal Revenue Code shall compute its 
State taxable income in the same manner as corporations not electing to be taxed 
ay subchapter § of chapter 1 of the Internal Revenue Code. (1967, c. 1110, 
8.40: 


Cross Reference.—See Editor’s note to § 
105-130. 


§ 105-130.14. Corporations filing consolidated returns for federal 
income tax purposes.—Any corporation electing or required to file a consoli- 
dated income tax return with the Internal Revenue Service shall not file a con- 
solidated return with the Commissioner of Revenue, unless specifically directed 
to do so in writing by the Commissioner, and shall determine its State net income 
as if a separate return had been filed for federal purposes. (1967, c. 1110, s. 3.) 


Cross Reference.—See Editor’s note to § 
105-130. 


§ 105-130.15. Basis of return of net income.—(a) The net income of a 
corporation shall be computed in accordance with the method of accounting reg- 
ularly employed in keeping the books of such corporation, but such method of ac- 
counting must be consistent with respect to both income and deductions, but if in 
any case such method does not clearly reflect the income, the computation shall 
be made in accordance with such method as in the opinion of the Commissioner 
of Revenue does clearly reflect the income, but shall follow as nearly as practicable 
the federal practice, unless contrary to the context and intent of this division. 


The Commissioner may in his discretion adopt the rules and regulations and 
any guidelines administered or established by the Internal Revenue Service unless 
contrary to any provisions of this division. 
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(b) Change of Income Year.— 


(1) A corporation may change the income year upon which it reports for 
income tax purposes without prior approval by the Commissioner of 
Revenue if such change in income year has been approved by or is 
acceptable to the Federal Commissioner of Internal Revenue and is used 
for filing income tax returns under the provisions of the Internal Rev- 
enue Code of 1954. 

If a corporation desires to make a change in its income year other 
than as provided above, it may make such change in its income year 
with the approval of the Commissioner of Revenue, provided such ap- 
proval is requested at least 30 days prior to the end of its new income 
year. 

A corporation which has changed its income year without requesting 
the approval of the Commissioner of Revenue as provided in the first 
paragraph of this subdivision shall submit to the Commissioner of Rev- 
enue notification of any change in the income year after the change has 
been approved by the Federal Commissioner of Internal Revenue or his 
agent where application for permission to change is required by the 
Federal Commissioner of Internal Revenue with such notification stat- 
ing that such approval has been received. Where application for change 
of the income year is not required by the Federal Commissioner of 
Internal Revenue, notification of the change of income year shall be sub- 
mitted to the Commissioner of Revenue with the short period return. 

(2) A return for a period of less than 12 months (referred to in this sub- 
section as “short period”) shall be made when the corporation changes 
its income year. In such a case, the return shall be made for the short 
period beginning on the day after the close of the former taxable year 
and ending at the close of the day before the day designated as the 
first day of the new taxable year, except that a corporation changing 
to, or from, a taxable year varying from 52 to 53 weeks shall not 
be required to file a short period return if such change results in a 
short period of 359 days or more, or less than seven days. Short period 
income tax returns shall be filed within the same period following the 
end of such short period as is required for full year returns under the 
provisions of G. S. 105-130.17. 


(c) Any foreign corporation not domesticated in this State shall not use the 
installment method of reporting income to this State unless such corporation files 
a bond with the Commissioner of Revenue in such amount and with such sure- 
ties as the Commissioner shall deem necessary to secure the payment of any taxes 
which were deferred with respect to any installment transaction. 

(d) Notwithstanding any other provision of this division, any corporation which 
uses the installment method of reporting income to this State and which is plan- 
ning to withdraw from this State, merge, or consolidate its business, or terminate 
its business in this State by any other means whatsoever, shall be required to make 
a report for income tax purposes, to the Commissioner of Revenue, of any un- 
realized or unreported income from installment sales made while doing business in 
this State and to pay any tax which may be due on such income. The manner and 
form for making such report and paying the tax shall be as prescribed by the Com- 
taissioner. (1939, c. 158, s. 318; 1943, c. 400, s. 4; 1945, c. 708, s. 4: 1949, c. 392, 
s. 3; 1955, c. 1313, s. 1; 1957, c./1340, s. 4; 1963, c. 1169, s. 2; 1967, c. 1110, s. 3.) 

Cross Reference.—See Editor’s note to § 

105-130. 


§ 105-130.16. Returns.—Every corporation doing business in this State 
shall file with the Commissioner of Revenue an income tax return under affirmation, 
showing therein specifically the items of gross income and the deductions allowed 
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by this division, and such other facts as the Commissioner may require for the 
purpose of making any computation required by this division. 

The return of a corporation shall be signed by either its president, vice-president, 
treasurer, assistant treasurer, secretary or assistant secretary. There shall be an- 
uexed to the return the affirmation of the officer signing the same, which shall be 
jn the form prescribed in G.S. 105-130.17 of this division, and the same penalties 
prescribed in G.S. 105-236 shall apply to any person making wilful misstatements 
in said returns. 

When the Commissioner of Revenue has reason to believe that any corporation 
so conducts its trade or business in such manner as to either directly or indirectly 
distort its true net income and the net income properly attributable to the Sate, 
whether by the arbitrary shifting of income, through price fixing, charges for ser- 
vice, or otherwise, whereby the net income is arbitrarily assigned to one or an- 
other unit in a group of taxpayers carrying on business under a substantially com- 
mon control, he may require such facts as he deems necessary for the proper com- 
putation of the entire net income and the net income properly attributable to the 
State, and in determining same the Commissioner of Revenue shall have regard 
to the fair profit which would normally arise from the conduct of the trade or busi- 
ness. 

When any corporation liable to taxation under this division conducts its busi- 
ness in such a manner as to either directly or indirectly benefit the members or 
stockholders thereof or any person interested in such business by selling its prod- 
ucts or goods or commodities in which it deals at less than the fair price which 
might be obtained therefor, or where a corporation, a substantial portion of whose 
capital stock is owned either directly or indirectly by another corporation, acquires 
ard disposes of the products of the corporation so owning a substantial portion 
of its stock in such a manner as to create a loss or improper net income for either 
of said corporations, or where a corporation, owning directly or indirectly a sub- 
stantial portion of the stock of another corporation, acquires and disposes of the 
products of the corporation of which it so owns a substantial portion of the stock 
in such manner as to create a loss or improper net income for either of said corpo- 
rations, the Commissioner of Revenue may determine the amount of taxable in- 
come of any such corporations for the calendar or fiscal year, having due regard 
to the reasonable profits which, but for such arrangement or understanding, might 
or could have been obtained by the corporation or corporations liable to taxation 
under this division from dealing in such products, goods or commodities. (1939, c. 
158,'s.. 326; 1941,°¢, 50,'s.5 5 1943) ¢.400)%s.i4; 1945,:c.) 708.08) 4571951, 3643; 
s. 4;1957, c. 1340, s.4; 1967, c. 1110, s. 32) 

Cross Reference.—See Editor’s note to § 

105-130. 


§ 105-130.17. Time and place of filing returns.—(a) Returns shall be 
in such form as the Commissioner of Revenue may from time to time prescribe, 
and shall be filed with the Commissioner at his office, or at any branch office which 
he may establish. The Commissioner shall cause to be prepared blank forms for 
the said returns, and shall cause them to be distributed throughout the State, and 
shall furnish them upon request; but failure to receive or secure the form shall 
not relieve any corporation from the obligation of making any return herein re- 
quired. 

(b) Except as provided in (c), the return of a corporation reporting on a cal- 
endar year basis shall be filed on or before the fifteenth day of March next follow- 
ing, and the return of a corporation reporting on a fiscal year basis shall be filed 
on or before the fifteenth day of the third month following the close of the fiscal 
year. 

(c) In the case of mutual associations formed under G.S. 54-111 through 54-128 
to conduct agricultural business on the mutual plan and marketing associations 
organized under G.S. 54-129 through 54-158, which are required to file under 
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subsection (a) (9) of G.S. 105-130.11, a return made on the basis of a calendar 
year shall be filed on or before the fifteenth day of the September following the 
close of the calendar year, and a return made on the basis of a fiscal year shall be 
filed on or before the fifteenth day of the ninth month following the close of the 
fiscal year. 

(d) In case of sickness, absence, or other disability or whenever in his judgment 
good cause exists, the Commissioner may allow further time for filing returns. 

(e) Any corporation which ceases its operations in this State before the end of 
its income year because of its intention to dissolve or to withdraw from this State, 
or because of a merger or consolidation or for any other reason whatsoever shall 
file its return for the then current income year within 75 days after the date 
it terminates its business in this State. 

(f) There shall be annexed to the return the affirmation of an officer of the 
corporation making the return in the following form: “ ‘Under penalties prescribed 
by law, I hereby affirm that to the best of my knowledge and belief this return, 
including any accompanying schedules and statements, is true and complete.’ If 
prepared by a person other than taxpayer, his affirmation is based on all informa- 
tion of which he has any knowledge.” (1939, c. 158, s. 329; 1943, c. 400, s. 4; 
Pew OF0, Sy 301909, C. 1302, Ss. 42 1955; c. 17,54 > 1957, c, 1340, s. 45 1963, 
CeO eres 1eO/, C1 110 si3,) 


Cross Reference.—See Editor’s note to § 


105-130. 


§ 105-130.18. Failure to file returns; supplementary returns.—If the 
Commissioner of Revenue shall be of the opinion that any corporation has failed 


to file a return or to include in a return filed, either intentionally or through 
error, items of taxable income he may require of such corporation a return or 


supplementary return, under affirmation, in such form as he shall prescribe, of all 
the items of income which the corporation received during the year for which the 
return is made, whether or not taxable under this division. If from a supplementary 
return or otherwise the Commissioner finds any items of income, taxable under 
this division, have been omitted from the original return, or any items returned as 
taxable that are not taxable, or any item of taxable income overstated or under- 
stated, he may require any such item to be disclosed to him under affirmation of 
the corporation, and to be added to or deducted from the originial return. Such 
supplementary return and the correction of the original return shall not relieve 
the corporation from any of the penalties to which it may be liable under the 
provisions of G.S. 105-236. The Commissioner may proceed under the provisions 
of G.S. 105-241.1, whether or not he requires a return or a supplementary return 
under this section. (1939, c. 158, s. 331; 1959, c. 1259, s. 8; 1967, c. 1110; s. '3.) 
Cross Reference.—See Editor’s note to § 
105-130. 


§ 105-130.19. Time and place of payment of tax.—(a) Except as 
otherwise provided in this section and in article 4B of this chapter, the full amount 
of the tax payable as shown on the face of the return shall be paid to the Commis- 
sioner of Revenue at the office where the return is filed and within the time fixed 
by law for filing the return. 

(b) If the amount of the tax exceeds fifty dollars ($50.00), payment may be 
made in two equal installments: One half on the date the return is filed, and one 
half on or before the fifteenth day of the sixth month following the month in which 
the return was originally due to be filed, with interest on the deferred payment at 
the rate of six percent (6%) per annum from the date the return was originally 
due to be filed. If the amount of the tax exceeds four hundred dollars ($400.00), 
payment may be made in four equal installments: One fourth at the time of filing 
the return, one fourth on or before the fifteenth day of the third month following 
the month in which the return was originally due to be filed, one fourth on or 
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before the fifteenth day of the sixth month following the month in which the return 
was originally due to be filed, and one fourth on or before the fifteenth day of the 
ninth month following the month in which the return was originally due to be filed, 
with interest on deferred payments at the rate of six percent (6%) per annum 
from the date the return was originally due to be filed. 

(c) In the event any deferred payment is not made when due, then the entire 
balance of the tax will immediately become due and collectible, and interest upon 
such outstanding balance shall be added at the rate of six percent (6%) per 
annum from the date the return was originally due to be filed until paid. 

(d) The tax may be paid with uncertified check during such time and under 
such regulations as the Commissioner of Revenue shall prescribe; but if a check so 
received is not paid by the bank on which it is drawn, the taxpayer by whom such 
check is tendered shall remain liable for the payment of the tax and for all legal 
penalties the same as if such check had not been tendered. (1939, ¢. 158, s. 332; 
1943, c. 400, s. 4; 1947, c. 501, s. 4; 1951, c. 643, s. 4; 1955, c. 17, 's. 25/1959, 
C7 125955225 1963, 109 vse2 719067. oell10 em3)) 

Cross Reference.—See Editor’s note to § 

105-130. 


§ 105-130.20. Corrections and changes.—(a) If the amount of the 
taxable income for any year of any corporation subject to taxation under this 
division, as reported or as reportable to the United States Treasury Department, is 
changed, corrected, or otherwise determined by the Commissioner of Internal 
Revenue or other officer of the United States of competent authority, such taxpayer, 
within two years after receipt of a final determination reflecting the changed, cor- 
rected or determined taxable income shall make return under oath or affirmation to 
the Commissioner of Revenue of such taxable income. The Commissioner of 
Revenue shall thereupon proceed to determine, from such facts or evidence as he 
may have brought to his attention or shall otherwise acquire, whether or not the 
same were considered or taken into account in the federal determination, the correct 
tax liability of such corporation for the year. If there shall be any additional tax 
due from such corporation, the same shall be assessed and collected; and if there 
shall have been an overpayment of the tax, the Commissioner shall, within 30 days 
after the final determination of the tax liability, refund the amount of such over- 
payment. 

(b) Any corporation which fails to comply with this section as to making return 
of federally determined taxable income within the time specified shall be subject 
to all penalties provided in G.S. 105-236, in the case of additional tax due, and 
shall forfeit its rights to any refund due by reason of federal changes. 

(c) When the corporation makes the return of federally determined taxable 
income. the Commissioner of Revenue shall make assessments or refunds based 
thereon within three years from the date the return required by this section is filed 
and not thereafter. If the corporation fails to make such return, no statute of 
limitations shall apply: Provided, that if the Department of Revenue receives 
from the United States government or any of its agents a report reflecting such 
federally determined taxable income, the Commissioner of Revenue shall make 
assessment for taxes due based on such taxable income within five years from the 
date the report from the United States government or its agent is actually received 
and not thereafter. The assessment of tax or additional tax under this section shall 
not be subject to any statute of limitations except as provided in this section. 

(d) Nothing in this section shall be construed as preventing the Commissioner 
of Revenue from making an assessment immediately following the receipt from 
any source of information concerning the correction, change in, or determination 
of net income of a taxpayer by the United States Government. (1939, c. 158, s. 
334; 1947, c. 501, s. 4; 1949, c. 392, s. 3; 1957, c. 1340, s. 14; 1963, c. 1169, s. 2; 
1967,081110)-¢. 3.) 


Cross Reference.—See Editor’s note to § 
105-130. 
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§ 105-130.21. Information at the source. — (a) Every corporation 
having a place of business or having one or more employees, agents or other 
representatives in this State, in whatever capacity acting, including lessors or 
mortgagors of real or personal property, or having the control, receipt, custody, 
disposal, or payment of interest (other than interest coupons payable to the 
bearer), rent, salaries, wages, premiums, annuities, compensations, remunerations, 
emoluments or other fixed or determinable annual or periodical gains or profits 
paid or payable during any year to any taxpayer, shall make complete return 
thereof to the Commissioner of Revenue under such regulations and in such form 
and manner and to such extent as may be prescribed by him. The filing of any 
report in compliance with the provisions of this section by a foreign corporation 
shall not constitute an act in evidence of and shall not be deemed to be evidence 
that such corporation is doing business in this State. 

(b) Every corporation doing business or having a place of business in this 
State shall file with the Commissioner of Revenue, on such form and in such 
manner as he may prescribe, the names and addresses of all taxpayers, residents of 
North Carolina, to whom dividends have been paid and the amount of such 
dividends during the income year. (1939, c. 158, s. 328; 1945, c. 708, s. 4; 1957, 
c. 1340, s. 4; 1967, c. 1110, s. 3.) 

Cross Reference.—See Editor’s note to § 

105-130. 


§ 105-131: Repealed by Session Laws 1967, c. 1110, s. 3. 


Cross References.—See Editor’s note to to the repealed section, see §§ 105-130.1, 
§ 105-130. For present provisions similar 105-134. 


§ 105-132: Transferred to § 105-135 by Session Laws 1967, c. 1110, s. 3. 


Cross Reference.—See Editor’s note to 
§ 105-130. 


Division II. INptvipuvat INcoME Tax. 


§ 105-133. Short title.—This division of the income tax article shall be 
known and may be cited as the Individual Income Tax Act. (1967, c. 1110, \s. 3.) 
Editor’s Note. — Session Laws 1967, c.  ficiaries, containing §§ 105-160 to 105-163. 
1110, s. 3, applicable to all taxable years Section 105-133 is new with the 1967 act. 
beginning on or after Jan. 1, 1967, exten- Former § 105-133 is now § 105-136. 
sively amended and revised this article, Section 16, c. 1110, Session Laws 1967, 
dividing it into three divisions: 1. Corpo- provides: “This act shall not affect the lia- 
ration Income Tax, containing §§ 105-130 bility of any taxpayer arising prior to the 
to 105-130.21; [1. Individual Income Tax, _ effective date of the applicable section here- 
containing §§ 105-133 to 105-159; and III. of.” 
Income Tax—Estates, Trusts, and Bene- 


§ 105-134. Purpose.—The general purpose of this division is to impose a 
tax for the use of the State government upon the net income in excess of the 
exemptions herein allowed collectible annually : 

(1) Of every resident of this State. 
(2) Of every nonresident individual deriving income from North Carolina 
sources attributable to the ownership of any interest in real or tangible 
personal property in this State or deriving income from a business, 
trade, profession, or occupation carried on in this State. (1939, c. 158, 
s, 301; 1967, c. 1110, s. 3.) 
Editor’s Note.— but applicable to corporations and fidu- 
Prior to the enactment of Session Laws _ ciaries as well as individuals, appeared in § 
1967, c. 1110, s. 3, applicable to all taxable 105-131. See Editor’s note to § 105-133 As 
years beginning on or after Jan. 1, 1967 § to the corporation income tax, see now §§ 
105-134 related to corporations, and provi- 165-130 to 105-130.21. 
sions similar to those in the above section, 
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§ 105-135. Definitions. — For the purpose of this division, and unless 
otherwise required by the context: 


(1) 
(2) 
(3) 


(4) 


(9) 


(6) 
(7) 


(8) 


(9) 


The word “corporation” includes joint-stock companies or associations 
and insurance companies. 

The words “domestic corporation” mean any corporation organized un- 
der the laws of this State. 

The words “educational institution” mean only an educational institution 
which normally maintains a regular faculty and curriculum and nor- 
mally has a regularly organized body of students in attendance at the 
place where its educational activities are carried on. 

The word “fiduciary” means a guardian, trustee, executor, administra- 
tor, receiver, conservator, or any person, whether individual or cor- 
poration, acting in any fiduciary capacity for any person, estate or 
trust. 

The words “fiscal year” mean an income year, ending on the last day of 
any month other than December. A taxpayer who pursuant to the pro- 
visions of § 441(f) of the Federal Internal Revenue Code of 1954 
has elected to compute his income tax liability to the United States on 
the basis of an annual period varying from 52 to 53 weeks, for any 
income year ending after August 16, 1954, shall compute his taxable 
income for the purposes of this division on the basis of the same 
period used by such taxpayer in accordance with the Federal Internal 
Revenue Code of 1954 in computing his tax liability to the United 
States for such income year. 

The words “foreign corporation” mean any corporation other than a do- 
mestic corporation. 

The words “foreign country” mean any jurisdiction other than the one 
embraced within the United States. The words “United States,” when 
used in a geographical sense, include the states, the District of Co- 
lumbia, and the possessions of the United States. 

A “head of a household” is an individual who actually maintains and sup- 
ports in one household, irrespective of whether or not in this State, 
one or more individuals who are closely related by blood relationship, 
relationship by marriage, or by adoption, and whose right to exercise 
family control and provide for these dependent individuals is based 
on some moral or legal obligation. 

The words “income year” or “taxable year” mean the calendar year 
or the fiscal year upon the basis of which the net income is computed 
under this division; provided, that if no fiscal year has been established, 
they mean the calendar year, except that in the case of a return made 
for a fractional part of a year under the provisions of this division 
or under rules or regulations prescribed by the Commissioner of Reve- 
nue, the words “income year” or “taxable year” mean the period for 
which such return is made. 


(10) The word “individual” means a natural person. 
(11) The word “paid,” for the purposes of the deductions under this division, 


means “paid or accrued” and the words “paid or accrued” shall be 
construed according to the method of accounting upon the basis of 
which the net income is computed under this division. The word “re- 
ceived,” for the purpose of the computation of the net income under 
this division, means “received or accrued,” and the words “received or 
accrued” shall be construed according to the method of accounting 
upon the basis of which the net income is computed under this division. 


(12) The word “person” includes individuals, fiduciaries, partnerships. 
(13) The word “resident” applies only to individuals and includes, for the 


purpose of determining liability for the tax imposed with reference 
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to the income of any income year, all individuals who, at any time dur- 
ing such income year, are domiciled in this State, or who, whether 
regarding their domicile as in this State or not, reside within this 
State for other than a temporary or transitory purpose. In the absence 
of convincing proof to the contrary, any individual who is present with- 
in the State for more than six months during such income year shall 
be deemed to be a resident of the State; but absence from the State 
for more than six months shall raise no presumption that the individ- 
ual is not a resident of the State. 

If an individual was a resident of this State for only part of the 
income year, having moved into or removed from the State during such 
year, such individual shall, as to income received by him during the 
period of his residence, report for taxation all income required to be 
so reported by residents and shall, as to income received by him during 
the remainder of such year, report for taxation all income required to 
be so reported by nonresidents: Provided, that in the case of an 
individual removing from the State during such year, he shall not be 
regarded as having become a nonresident until he shall have both 
established a definite domicile elsewhere and abandoned any domicile 
he may have acquired in this State. 

The fact that an individual is a nonresident of the State at the time 
the tax becomes due and payable shall not affect his liability for the 
tax. 

(14) The word “taxpayer” includes any individual, subject to the tax im- 
posed by this division. (1939, c. 158, s. 302; 1941, c¢. 00;°8.1571955ire; 
1331, s. 2; 1957, c. 1340, s. 4; 1963, c. 1169, s. 2; 1967, c. 1110, s. 3.) 


Editor’s Note. — This section was for- 
merly § 105-132. It was transferred to its 
present location by Session Laws 1967, c. 
1110, s. 3, applicable to all taxable years 
beginning on or after Jan. 1, 1967, which 
repealed former § 105-135, relating to in- 
come from stock in foreign corporations. 
The 1967 act also amended the above sec- 
tion by substituting “division” for “arti- 
cle” throughout the section, deleting “cor- 
poration, or fiduciary” following “individ- 


ual,” in subdivision (14), rewriting subdi- 
vision (3), which formerly defined “tax 
year,” and subdivision (9), substituting 
“If” for “In cases in which it is demon- 
strated to the satisfaction of the Commis- 
sioner of Revenue that” at the beginning of 
the second paragraph of subdivision (13) 
and substituting “domicile” for “residence” 
near the end of the second paragraph of 
subdivision (13). See Editor’s note to § 
105-133. 


§ 105-136. Individuals.—A tax is hereby imposed upon every resident of 


this State which shall be levied, collected, and paid annually, with respect to the 
net income of the taxpayer as herein defined, and upon the net income derived 
from North Carolina sources of every nonresident individual which is attribut- 
able to the ownership of any interest in real or tangible personal property in this 
State or which is from a business, trade, profession, or occupation carried on in 
this State, computed at the following rates, after deducting the exemptions pro- 
vided in this division. 

On the excess over the amount legally exempted, up to two thousand dollars, 
three percent (3%). 

On the excess above two thousand dollars, and up to four thousand dollars, 
four percent (4%). 

On the excess above four thousand dollars, and up to six thousand dollars, 
five percent (5%). 

On the excess over six thousand dollars, and up to ten thousand dollars, six 


percent (6%). 


On the excess over ten thousand dollars, seven percent (7%). 


(1939,<¢) 158, 


s. 310; 1957, c. 1340, s. 4; 1967, c. 1110, s. 3.) 


Editor’s Note. — This section was for- 
merly § 105-133. It was moved to its pres- 


ent location by Session Laws 1967, c. 1110, 
s. 3, applicable to all taxable years begin- 
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ning on or after Jan. 1, 1967. The 1967 act 1957, c. 1340, s. 4. See Editor’s note to § 
also rewrote the first paragraph. Former 105-133. 
§ 105-136 was repealed by Session Laws 


§ 105-137. Year of assessment.—The tax imposed by this division shall 
be assessed, collected, and paid in the year following the year for which the as- 
sessment is made, except as provided to the contrary in article 4A of this chapter. 
(1939, c. 158, s. 313; 1959, c. 125045. 22 1967, cal110,.c235) 

Editor’s Note.— 1967, rewrote this section. See Editor’s note 
The 1967 amendment, applicable to all to § 105-133. 
taxable years beginning on or after Jan. 1, 


§ 105-138: Repealed by Session Laws 1967, c. 1110, s. 3. 

Editor’s Note.— See Editor’s note to § 105-133. For present 

The repeal is effective for all taxable provisions similar to those of the repealed 
years beginning on or after Jan. 1, 1967. section, see § 105-130.11. 


§ 105-138.1: Repealed by Session Laws 1967,cal110% S33; 

Editor’s Note.— See Editor’s note to § 105-133. For present 

The repeal is effective for all taxable provisions similar to those of the repealed 
years beginning on or after Jan. 1, 1967. section, see § 105-130.12. 


§ 105-139: Repealed by Session Laws 19607, ¢. 11105 s.%3- 

Editor’s Note.— See Editor’s note to § 105-133. For present 

The repeal is effective for all taxable provisions relating to fiduciaries, see §§ 
years beginning on or after Jan. 1, 1967. 105-160 through 105-163. 


§ 105-140. Net income defined. — The words “net income” mean the 
gross income of a taxpayer, less the deductions allowed by this division. (1939, c. 
153) so 3165 1967; onl LIOes. 3) 

Editor’s Note. — The 1967 amendment, for “article” at the end of the section. See 
applicable to all taxable years beginning on Editor’s note to § 105-133. 
or after Jan. 1, 1967, substituted “division” 


§ 105-141. Gross income defined.—(a) Except as otherwise provided in 
subsection (b) of this section, “gross income” for purposes of this division shall 
mean all income in whatever form and from whatever source derived, including 
(but not limited to) the following items: 


(1) Compensation for services, including fees, commissions and similar items; 

(2) Gross income derived from business ; 

(3) Gains derived from dealings in property ; 

(4) Interest; 

(5) Rents; 

(6) Royalties; 

(7) Dividends; 

(8) Alimony and separate maintenance payments, subject to the provisions 
of G.S. 105-141.2; 

(9) Annuities, subject to the provisions of G.S. 105-141.1; 

(10) Income from life insurance and endowment contracts; 

(11) Pensions; 

(12) Income from discharge of indebtedness ; 

(13) Distributive share of partnership income subject to the provisions of 
GS, 710S-L42r( eye 

(14) intoina in respect of a decedent, subject to the provisions of G.S. 105- 
42.1; 

(15) Income from an interest in an estate or trust; 

(16) Payments made by or on behalf ot an employer by reason of death of an 
employee to the widow or heirs of the employee, subject to certain ex- 
clusions as provided in subsection (b) of this section; 
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(17) Recovery of bad debts and similar items previously charged off; 

(18) Amounts received as reimbursement for losses of such nature as those 
allowable under subdivision (9) a and (9) b of G.S. 105-147 in excess 
of the adjusted basis of property, subject to the limitations in G.S. 
105-144.1; and 

(19) Prizes and awards, subject to the exceptions provided in subsection (b) 
of this section relating to scholarship and fellowship grants. 


(b) The words “gross income” do not include the following items, which shall 
be exempt from taxation under this division, but shall be reported in such form 
snd manner as may be prescribed by the Commissioner of Revenue: 


(1) The proceeds of life insurance policies and contracts paid upon the 
death of the insured to beneficiaries or to the estate of the insured. 

(2) The amount received by the insured as a return of premium or pre- 
miums paid by him under life insurance endowment contracts, either 
during the term or at the maturity of the term mentioned in the con- 
tracts or upon surrender of the contract. 

(3) The value of property acquired by gift, bequest, devise or descent (but 
the income from such property shall be included in gross income). 

(4) Interest upon the obligations of the United States or its possessions, 
or of the State of North Carolina, or of a political subdivision there- 
of, or of nonprofit educational institutions organized or chartered 
under the laws of the State of North Carolina: Provided, interest 
upon the obligations of the United States shall not be excluded from 
gross income unless interest upon obligations of the State of North 
Carolina or any of its political subdivisions is excluded from income 
taxes imposed by the United States. 

(5) Any amounts received (i) through accident or health insurance, (ii) 
through health or accident plans financed by profit-sharing trusts or 
pension trusts, or through self-funded reimbursement plans adopted by 
an employer for the benefit of his employees, reimbursing such employ- 
ees for expenses incurred for their medical care or for the medical care 
of their spouses or their dependents, (iii) under workmen’s compensa- 
tion acts or similar acts (which have been judicially declared to provide 
benefits in the nature of workmen’s compensation benefits, by whatever 
name called) as compensation for personal injuries or sickness, and (iv) 
for damages, whether by suit or agreement on account of injuries or 
sickness; provided, that any amounts received from the sources men- 
tioned in this subsection as reimbursement for medica] expenses 1n- 
curred and claimed in a prior year or in prior years shall be excluded 
only to the extent that such amounts exceed the deduction claimed 
under subdivision (11) of G.S. 105-147 (relating to medical, etc., 
expenses), except that nothing in this subsection shal] be construed 
as preventing a taxpayer from filing an amended return for a taxable 
year in which a medical deduction was claimed and allowed for the 
purpose of reducing the amount of the medical expense deduction 
claimed in such year by any reimbursement for such medical ex- 
penses received in a later year when a change in the prior year is 
not barred by the provisions of this division. 

(6) The rental value of a home and the appurtenances thereof furnished to 
a minister of the gospel as a part of his compensation, or the rental 
allowance paid to him as a part of his compensation to the extent 
used by him to rent or provide a home including the appurtenances 
thereof; also the rental value of any homes and quarters and the ap- 
purtenances thereof furnished the officers and employees of orphan- 
ages, whose duties require them to live on the premises and in build- 
ings owned by such institutions, as a part of their compensation. 
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(7) The amounts received in lump sum or monthly payments of benefits 
under the Social Security Act. 

(8) The amounts received in lump sum or monthly payment benefits from 
retirement or pension systems of other states by former teachers or 
State employees of such states: Provided, this exclusion shall apply 
only to individuals receiving benefits from states which grant simi- 
lar exclusions or exemptions for individual income tax purposes to 
retired members of the North Carolina Retirement System for Teach- 
ers and State Employees or which levy no income tax on individuals. 

(9) The gross income of an employee shall not include: 

a. The value of any meals or lodging furnished by his employer 
for the convenience of the employer provided, in the case of 
meals, the meals are furnished on the business premises of the 
employer, and, in the case of lodging, the employee is required 
to accept such lodging on the business premises of his employer 
as a condition of his employment; and 

b. Amounts expended by his employer for premiums on group life, 
accident, health, or hospitalization insurance plans for the 
benefit of the employee. 

(10) The amounts received as a scholarship at an educational institution (as 
defined in G.S. 105-135) or as a fellowship grant, including the value of 
contributed services and accommodations; and the amounts received 
to cover expenses for travel, research, clerical help, or equipment, 
which are incident to such scholarship or fellowship grant to the ex- 
tent that such amounts are exempt for federal income tax purposes 
under the provisions of § 117 of the Internal Revenue Code of 1954 
as amended. 

(11) Amounts received by the estate, widow or heirs of an employee paid 
by or on behalf of one or more employers and paid by reason of death 
of any one employee to the extent of five thousand dollars ($5,000.00) 
with respect to the death of any one employee regardless of the num- 
ber of employers making such payments, except that such exclusion 
shall not apply to amounts with respect to which the employee pos- 
sessed, immediately before his death, a nonforfeitable right to receive 
the amounts while living, except that even though an employee pos- 
sessed a nonforfeitable right immediately before his death to receive 
the amounts while living, the exclusion provided in this subdivision 
will still apply in those cases in which the total distributions are pay- 
able within one taxable year of the distributee to such a distributee by a 
pension, profit sharing, stock bonus or annuity trust qualifying under 
the provisions of subsection (f) (1) a of G.S. 105-161. 

(12) Compensation received for active service as a member of the armed 
forces of the United States below the grade of commissioned officer, 
and so much of the compensation of a commissioned officer in such 
armed forces as does not exceed five hundred dollars ($500.00), for 
any month during any part of which such member served in a combat 
zone during any induction period, or was hospitalized as a result of 
wounds, disease, or injury incurred while serving in a combat zone 
during an induction period, except that this subdivision shall not apply 
for any month during any part of which there are no combatant activi- 
ties in the combat zone. For the purposes of this subdivision the term 
“commissioned officer” does not include a warrant officer; the term 
“combat zone’ means an area which the President of the United States 
by executive order designates as an area in which armed forces of the 
United States are or have been engaged in combat; service is performed 
in a combat zone only if performed on or after the date designated by the 
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President by executive order as the date of the commencing of comba- 
tant activities in such zone; the term “compensation” does not include 
pension and retirement pay; and the term “induction period” means 
any period during which individuals are liable for induction for train- 
ing and service in the armed forces of the United States. 


(13) The amounts received in lump sum or monthly payments of benefits 
from retirement and pension funds established for firemen by or under 
the control of cities or counties located in North Carolina; provided, 
that such amounts shall be exempt from income tax only if they 
would have been exempt under the provisions of either G.S. 143-166 
(relating to the Law Enforcement Officers’ Benefit and Retirement 
Fund) or G.S. 128-31 (relating to North Carolina Local Govern- 
mental Employee’s Retirement Fund) if such cities or counties had 
elected to provide such benefits for firemen under the provisions of 
such laws. 


(14) Any amount, not to exceed one thousand two hundred dollars ($1,- 
200.00) received during any year under a federal employee retire- 
ment program to which the employee made contributions during his 
working years. 


(15) Amounts received by members of the armed forces as hostile fire duty 


pay which is authorized by Public Law 88-132 enacted by the Congress 
of the United States on October 2, 1963. 


(16) All disability pay received from the United States Government by 
reason of service in either the army, navy, marine corps, nurses’ corps, 
air corps, air force, or any of the armed services of the United States. 
Rio eC os gol OG OU, 6.797. C.< 280° 1943, ¢. 400% sw 4° 
149) Gd UOMGRA-c. Jade sia" 195), -c. 643,h8./4 ++ 1957; c.. 122461 
1340, s. 4; 1961, c. 893; 1963, c. 1169, s. 2; 1965, c. 833; c. 1003, s. 
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Editor’s Note.— 

The first 1965 amendment, effective Jan. 
1, 1965, added “or of nonprofit educational 
institutions organized or chartered under 
the laws of the State of North Carolina” 
in subdivision (4) of subsection (b). 

The second 1965 amendment added 
language at the end of the last sentence of 
the first paragraph of subsection (a) ex- 
empting from “gross income” hostile fire 
pay received by members of the armed 
forces. 

Section 3 of the second amendatory act 
provides: “This act shall become effective 
upon its ratification but shall apply to in- 
come received since January 1, 1965.” 

Session Laws 1967, c. 716, effective for 
income years beginning on or after Jan. 1, 
1968, added subdivision (12) of subsection 
(b). 

Session Laws 1967, c. 871, effective for 
income years beginning on or after Jan. 1, 
1967, added subdivision (13) of subsection 
(b). 

Session Laws 1967, c. 1025, effective for 
income years beginning on or after Jan. 1, 
1967, added subdivision (14) of subsection 
(b). 

Session Laws 1967, c. 1110, applicable 


to all taxable years beginning on or after 
Jan. 1, 1967, rewrote subsection (a), substi- 
tuted “division” for “article” in the open- 
ing paragraph and in subdivision (5) of 
subsection (b), rewrote subdivisions (10) 
and (11) and added subdivision (15) of 
subsection (b). See Editor’s note to § 105- 
133. 

Session Laws 1967, c. 1151, effective for 
income years beginning on or after Jan. 1, 
1967, added subdivision (16) of subsection 
(b). 

Session Laws 1967, c. 1221, applicable to 
income years beginning on or after Jan. 1, 
1967, inserted, in subdivision (5) of sub- 
section (b), “or through self-funded reim- 
bursement plans adopted by an employer 
for the benefit of his employees, reimburs- 
ing such employees for expenses incurred 
for their medical care or for the medical 
care of their spouses or their dependents.” 

The subdivisions added to subsection 
(b) by ce. 871, 1025 and 1110 were all des- 
ignated (12) in the 1967 Session Laws, and 
the subdivision added by c. 1151 was des- 
ignated (13). The subdivisions added by 
these four amendments have been redesig- 
nated (13), (14), (15) and (16), respec- 
tively, herein. 
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The cases in the following note were de- 
cided prior to the 1967 amendments. 

This division taxes income derived from 
any source whatever and in whatever 
form paid. Foreman Mfg. Co. v. Johnson, 
261 N.C. 504, 135 S.E.2d 205 (1964). 

Section Does Not Include Loans. — 
Neither this section, which defines income, 
nor § 105-147, which specifies deductions, 
includes loans. In re Fleishman, 264 N.C. 
204, 141 S.E.2d 256 (1965). 
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Loans to a taxpayer do not constitute 
taxable income and -should not, therefore, 
be included as gross income on his in- 
come tax return. In re Fleishman, 264 
N.C. 204, 141 S.E.2d 256 (1965). 

Nor Value of Property Acquired by 
Gift——The value of property acquired by 
gift is excluded from both State and fed- 
eral income tax. Foreman Mfg. Co. v. 
Johnson, 261 N.C. 504, 135 S.E.2d 205 
(1964). 


§ 105-141.1. Gross income—annuities.—(a) With respect to amounts 


received as annuities, “gross income” as used in this division shall include any 
amount received as an annuity (whether for a period certain or during one or 
more lives) under an annuity, endowment or life insurance contract, exclusive of 
that part of any amount received as an annuity under an annuity, endowment or 
life insurance contract which bears the same ratio to such amount as the invest- 
ment in the contract (as of the annuity starting date) bears to the expected return 


under the contract (as of such date. ) 


(d) Amounts Not Received as Annuities: 

(1) General Rule——If any amount is received under an annuity, endowment 
or life insurance contract, if such amount is not received as an annuity, 
and if no other provision of the section applies, then such amount: 

a. If received on or after the annuity starting date, shall be included 


in gross income; or 


b. If subparagraph a does not apply, shall be included in gross in- 
come, but only to the extent that it (when added to amounts 
previously received under the contract which were excludable 
from gross income under this division or prior income tax laws) 
exceeds the aggregate premiums or other consideration paid. 

For purposes of this section any amount received that is in the na- 

ture of a dividend or similar distribution shall be treated as an amount 


not received as an annuity. 


(2) Special Rules for Application of Subdivision (1).—For purposes of sub- 
division (1), the following shall be treated as amounts not received as 


annuities: 


a. Any amount received, whether in a single sum or otherwise, un- 
der a contract in full discharge of the obligation under the con- 
tract which is in the nature of a refund of the consideration 
paid for the contract ; and 

b. Any amount received under a contract on its surrender, redemp- 


tion or maturity. 


In the case of any amount to which the preceding sentence applies, 
the rule of subdivision (1) b shall apply (and the rule of subdivision 


(1) a shall not apply). 


(3) Limit on Tax Attributable to Receipt of Lump Sum.—If a lump sum 
is received under an annuity, endowment or life insurance contract, 
and the part which is includable in gross income is determined un- 
der subdivision (1), then the tax attributable to the inclusion of such 
part in gross income for the taxable year shall not be greater than 
the aggregate of the tax attributable to such part had it been included 
in the gross income of the taxpayer ratably over the tax year in which 
received and the preceding two taxable years. 


(e) Special Rules for Computing Employees Contributions.—In computing for 


Purposes of subsection (b) (1) 


consideration paid for the contract, for t 


a, the aggregate amount of premiums or other 
he purposes of subsection (c) (1), the 
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consideration for the contract contributed by the employee, and for the purposes 
of subsection (d) (1) b, the aggregate premiums or other consideration paid, 
amounts contributed by the employer shall be included, but only to the extent that: 

(1) Such amounts were includable in the gross income of the employee un- 
der this division or prior income tax laws; or 

(2) If such amounts had been paid directly to the employee at the time they 
were contributed, they would not have been includable in the gross in- 
come of the employee under the law applicable at the time of such con- 
tribution. 

(f) Rules for Transfer Where a Transfer Was for Value—Where any con- 
tract (or any interest therein) is transferred (by assignment or otherwise) for a 
valuable consideration, to the extent that the contract (or interest therein) does 
not, in the hands of the transferee, have a basis which is determined by reference 
to the basis in the hand of the transferor, then: 

(1) For purposes of this section, only the actual value of such consider- 
ation, plus the amount of the premiums and other consideration paid by 
the transferee after the transfer, shall be taken into account in com- 
puting the aggregate amount of the premiums or other consideration 
paid for the contract; 

(2) For purposes of subsection (b) (1) b there shall be taken into account 
only the aggregate amount received under the contract by the trans- 
feree before the annuity starting date, to the extent that such amount 
was excludable from gross income under this division or prior income 
tax laws; and 

(3) The annuity starting date is January 1, 1957, or the first day of the first 
period for which the transferee received an amount under the con- 
tract as an annuity, whichever is the later. 

For purposes of this subsection, the term “transferee” includes a beneficiary of, 
or the estate of, the transferee. 


19675 Corb LlO ise 32) 


Editor’s Note. — The 1967 amendment, 
applicable to all taxable years beginning 
on or after Jan. 1, 1967, substituted “divi- 
sion” for “article” near the beginning of 
subsection (a), in paragraph b of subtdivi- 
sion (1) of subsection (d), in subdivision 


(1) of subsection (e) and in subdivision 
(2) of subsection (f). See Editor’s note to 
§ 105-133. 

As the rest of the section was not 
changed by the amendment, only subsec- 
tions (a), (d), (e) and (f) are set out. 


§ 105-141.2. Gross income—alimony payments.—Gross income in- 
cludes amounts received by a wife from her husband or by a husband from his 
wife as periodic payments under a decree of divorce or separate maintenance, un- 
der a written separation agreement, or under a decree requiring support and main- 
tenance to the extent includable in gross income for federal income tax purposes 
under the provisions of § 71 of the Internal Revenue Code of 1954 as amended. 
BLv5/, c. 154028. 4741967,°¢7 1110)7%s2°3)) 

Editor’s Note. — The 1967 amendment, or after Jan. 1, 1967, rewrote this section. 
applicable to all taxable years beginning on See Editor’s note to § 105-133. 


§ 105-141.3. Adjusted gross income defined. — The words “adjusted 
gross income” for the purposes of this division shal] mean gross income taxable 
under this division less all expenses allowed as deductions by this division which 
were incurred in deriving such income. (1963, c. 1169, s. 2; 1967, c. 1110, s. 3.) 


Editor’s Note.— 
The 1967 amendment, applicable to all 
taxable years beginning on or after Jan. 1, 


1967, substituted “division” for “article” in 
three places in the section. See Editor’s 
note to § 105-133. 


§ 105-142. Basis of return of net income. — (a) The net income of a 
taxpayer shall be computed in accordance with the method of accounting regu- 
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larly employed in keeping the books of such taxpayer, but such method of ac- 
counting must be consistent with respect to both income and deductions, but if 
in any case such method does not clearly reflect the income, the computation shall 
be made in accordance with such method as in the opinion of the Commissioner 
does clearly reflect the income, but shall follow as nearly as practicable the fed- 
eral practice, unless contrary to the context and intent of this division. 


(b) Change of Income Year. 

(1) A taxpayer may change the income year upon which he reports for in- 
come tax purposes without prior approval by the Commissioner of 
Revenue if such change in income year has been approved by or is 
acceptable to the Federal Commissioner of Internal Revenue and is 
used for filing income tax returns under the provisions of the Internal 
Revenue Code of 1954. 

If a taxpayer desires to make a change in his income year other than 
as provided above he may make such change in his income year with 
the approval of the Commissioner of Revenue, provided such approval 
is requested at least thirty days prior to the end of his new income 
year. 

A taxpayer who has changed his income year without requesting 
the approval of the Commissioner of Revenue as provided in the first 
paragraph of this subdivision shall submit to the Commissioner of 
Revenue notification of any change in the income year after the change 
has been approved by the Federal Commissioner of Internal Revenue 
or his agent where application for permission to change is required by 
the Federal Commissioner of Internal Revenue with such notification 
stating that such approval has been received. Where application for 
change of the income year is not required by the Federal Commissioner 
of Internal Revenue, notification of the intention to change the in- 
come year shall be submitted to the Commissioner of Revenue prior 
to the time for filing the short period return. 


(2) A return for a period of less than twelve months (referred to in this 
subsection as “short period’’) shall be made when the taxpayer changes 
his income year. In such a case, the return shall be made for the short 
period beginning on the day after the close of the former taxable year 
and ending at the close of the day before the day designated as the 
first day of the new taxable year, except that taxpayers changing to, 
or from, a taxable year varying from fifty-two (52) to fifty-three (53) 
weeks as provided in subdivision (5) of G.S. 105-135 shall not be re- 
quired to file a short period return if such change results in a short pe- 
riod of three hundred and fifty-nine (359) days or more or of less than 
seven (7) days. Short period income tax returns shall be filed within 
the same period following the end of such short period as is required 
for full year returns under the provisions of G.S. 105-155. 


(3) In the case of a taxpayer who is an individual, if a return is made for 
a short period under the provisions of subdivision (2) of this sub- 
section the exemptions allowed as a deduction under G.S. 105-149 
shall be reduced to amounts which bear the same ratio to the full ex- 
emptions as the number of months in the short period bears to twelve 
and the net taxable income for the short period shall be placed on an 
annual basis by multiplying such income by twelve and by dividing the 
result by the number of months in the short period. The tax shall be 
the same part of the tax computed on the annual basis as the num- 
ber of months in the short period is of twelve months. 


(c) An individual carrying on the business in partnership shall be liable for in- 
come tax only in his individual capacity, and shall include in his gross income, 
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whether distributed or not, his distributive share of the net income of the part- 
nership and dividends from foreign corporations for each income year. If an es- 
tablished business in this State is owned by a nonresident individual or by a 
partnership having one or more nonresident members, the manager of the busi- 
ness in this State shall report the earnings of such business in this State, and 
the distributive share of the income of each nonresident owner or partner and pay 
the tax as levied on individuals in this division for each such nonresident owner or 
partner. The individual or partnership business carried on in this State may de- 
duct the payment required to be made for such nonresident individual or partner 
or partners from their distributive share of the profits of such business in this 
State: Provided, that if an established unincorporated business owned by a non- 
resident individual or a partnership having one or more nonresident members is 
operating in one or more other states the net income of the business attributable 
to North Carolina shall be determined by multiplying the total net income of the 
business by the ratio ascertained under the provisions of G.S. 105-130.4, and shall 
be entitled to the rights and privileges accorded corporations therein. Total net 
income shall be the entire gross income of the business less all expenses, taxes, in- 
terest and other deductions allowable under this division which were incurred in 
the operation of the business. 

(d) The amount actually distributed or made available to any employee or 
the beneficiary of an employee by an employees’ trust, which qualifies under 
subsection (f) (1) a of G.S. 105-161 as an exempt organization, shall be taxable 
to the employee or his beneficiary in the year in which distributed or made avail- 
able; provided, that if such employee has made contributions to such trust, and 
the benefits are received as periodic payments, the amounts annually received 
shall be taxed as an annuity as provided in G.S. 105-141.1. The amount actually 
received or made available to the employee or his beneficiary which consists of 
corporate shares or other securities shall be taken into account in determining 
the amount distributed or made available at their fair market value, except that the 
net unrealized appreciation in the corporate shares or other securities of the 
employer corporation shall not be included in determining such amount distributed 
or made available for purposes of this subsection. 

(e) An individual, who patronizes or owns stock or has membership in a farm- 
ers’ marketing or purchasing cooperative or mutual, organized under subchap- 
ter 4 or subchapter 5 of chapter 54 of the General Statutes of North Carolina, 
shall include in his gross income for the year in which the allocation is made his 
distributive share of any savings, whether distributed in cash or credit, allocated 
by the cooperative or mutual association for each income year. 


(f) (1) A taxpayer who regularly sells or otherwise disposes of personal 
property on the installment plan may return as income therefrom in any 
taxable year that proportion of the installment payments actually re- 
ceived in that year which the gross profit, realized or to be realized 
when payment is completed, bears to the total contract price. 

(2) Income from a sale or other disposition of real property, or a casual sale 
or other casual disposition of personal property (other than property 
of a kind which would properly be included in the inventory of the 
taxpayer if on hand at the close of the taxable year) for a price ex- 
ceeding one thousand dollars ($1,000.00), may be returned on the 
basis and in the manner prescribed in subdivision (1), provided, how- 
ever, that such income may be so returned only if in the taxable year 
of the sale or other disposition there are no payments or the payments 
(exclusive of evidence of indebtedness of the purchaser) do not exceed 
thirty percent (30%) of the selling price; and, provided further, that 
if a timely election is made to report a gain from an installment sale 
on the basis prescribed in this subsection such election shall be bind- 
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ing on the taxpayer and he may not after the date prescribed by law 
for filing his return change to another method of reporting such gains, 
and in like manner if a timely election is made to report a gain on 
other than the installment basis such election shall likewise be binding 


on the taxpayer. 
(3) Sale or Other Disposition. 


a. If an installment obligation is satisfied at other than its face value 
or is distributed, transmitted, sold or otherwise disposed of, 
gain or loss shall result to the extent of the difference between 
the basis of the obligation and 

1. The amount realized, in the case of satisfaction at other 
than face value or a sale or exchange, or 
2. The fair market value of the obligation at the time of the 
distribution, transmission or disposition in the case 
of the distribution, transmission, or disposition other- 
wise than by sale or exchange. 
Any gain or loss so resulting shall be considered as resulting 
from the sale or exchange of the property in respect of which 
the installment obligation was received. 

b. The basis of an installment obligation shall be the excess of the 
face value of the obligation over an amount equal to the in- 
come which would be returnable were the obligation satisfied 


in full. 


c. Except as provided elsewhere in this division this subdivision (3) 
shall not apply to the transmission of installment obligations at 
death, (1939, c. 158, s. 318; 1943, c. 400, s. 4; 1945, c. 708, s. 
4+ 1949, -c) 392,~s.3% 19555 ce: 11313,.8s 1351957661340, 955-4: 
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Editor’s Note.— 

The 1967 amendment, applicable to all 
taxable years beginning on or after Jan. 1, 
1967, substituted “division” for ‘article’ in 
several places in the section, substituted 
“105-135” for “105-132” in subdivision (2) 
of subsection (b), substituted ‘105-130.4” 
for ‘105-134 in subsection (c), deleted 
former subsection (d) and _ redesignated 
former subsections (e) through (g) as 
(d) through (f) respectively, substituted 
“(t) (1) SaSol Gos. 105-161 ators (10) wot 
G.S. 105-138” in present subsection (d), 
deleted, in subdivision (2) of present sub- 
section (f), a proviso relating to nonres- 
idents and foreign corporations, deleted, in 
paragraph c of subdivision (3) of present 
subsection (f) a proviso to the first sen- 
tence and the former second sentence, re- 


lating to corporations, and deleted former 
paragraph d of subdivision (3) of present 
subsection (f). See Editor’s note to § 105- 
133. 

Subsection (a) authorizes no deductions 
not included in § 105-147. [n re Fleishman, 
264 N.C. 204, 141 S.E.2d 256 (1965). 

Loan Not Income and Repayment Not 
Deductible.—The classification of a loan 
as income for the year in which the money 
was borrowed, and as a deduction for the 
year in which the money was repaid, not 
only is not an approved and generally ac- 
cepted method of accounting, but also is 
a procedure directly contrary to “the con- 
text and intent” of this article. In re 
Fleishman, 264 N.C. 204, 141 S.E.2d 256 
(1965). 


§ 105-142.1. Income in respect of decedents. 


(c) The right, described in subsection (a) of this section, to receive an amount 
shall be treated in the hands of the estate of the decedent or any individual who 
acquires such right by reason of the death of the decedent, or by bequest, devise, 
or inheritance from the decedent, as if it had been acquired by the estate or such 
individual in the transaction in which the right to receive the income was originally 
derived and the amount includible in gross income under subsections (a) and (b) 
shall be considered in the hands of the estate or such individual to have the char- 
acter which it would have had in the hands of the decedent if the decedent had 


lived and received such amount. 
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(d) For the purposes cf this section an amount equal to the excess of the face 
amount of an installment obligation (the income from which was properly report- 
able by the decedent on the installment basis under G.S. 105-142) over the basis 
of such obligation in the hands of the decedent shall be considered as an item of 
gross income in respect of a decedent, and such obligation shall be considered a 
right to receive an item of gross income in respect of a decedent. 

(e) The amount of any deduction allowable under this division in respect of 
a decedent which is not properly allowable to the decedent for the taxable period 
in which falls the date of his death or for a prior taxable period shall be allowed 
to the estate of the decedent except that, if the estate of the decedent is not lia- 
ble to discharge the obligation to which the deduction relates, such deduction shall 
be allowed to the person, who by reason of the death of the decedent or by be- 
quest, devise or inheritance acquires, subjct to the obligation, from the decedent 
an interest in property of the decedent. (1957, c. 1340, s. 4; 1967, c. 1110, s. 3.) 


Editor’s Note. — The 1967 amendment, cle” near the beginning of present subsec- 
applicable to all taxable years beginning tion (e). See Editor’s note to § 105-133. 
on or after Jan. 1, 1967, inserted present As subsections (a) and (b) were not 
subsection (c), redesignated former sub- changed by the amendment, they are not 


sections (c) and (d) as (d) and (e) respec- set out. 
tively and substituted “division” for “arti- 


§ 105-143: Repealed by Session Laws 1967, c. 1110, s. 3. 

Editor’s Note.— See Editor’s note to § 105-133. For present 

The repeal is effective for all taxable statute similar to the repealed section, see 
years beginning on or after Jan. 1, 1967. § 105-130.6. 


§ 105-144. Determination of gain or loss.—(a) Except as provided in 
subsection (c) of this section, in ascertaining the gain or loss from the sale or 
other disposition of property: 

(1) For property acquired after January 1, 1921 and before July 1, 1963, 
the basis shall be the cost thereof; provided, however, that in the 
case of property which was included in the last preceding annual in- 
ventory used in determining net income in a return under this division, 
such inventory value shall be the basis in lieu of cost. 

(2) For property acquired before January 1, 1921, the basis for the pur- 
pose of ascertaining gain, shall be the fair market value of the prop- 
erty at January 1, 1921, or the cost of the property, whichever is 
greater; and the basis for determining loss, shall be the cost of the 
property in all cases, if such cost is known or determinable. 


(3) For property acquired on or after July 1, 1963, the basis shall be as fol- 
Ows: 

a. For property acquired by purchase, the cost thereof, provided 
that in the case of property which was included in the last 
preceding annual inveutory used in determining net income in 
a return under this division, such inventory value shall be used 
in lieu of cost. 

b. For property acquired by gift, the same basis as it would be in 
the hands of the donor or the last preceding owner by whom 
it was not acquired by gift, except that if the basis (as ad- 
justed) is greater than the fair market value of the property 
at the time of the gift, then for the purpose of determining 
loss the basis shall be such fair market value; provided that 
if a gift tax is paid to this State with respect to such property 
the basis shall be increased by the amount of the gift tax paid 
with respect to such gift, but such increase shall not exceed 
an amount equal to the amount by which the fair market value 
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at the time of the gift exceeded the basis of the property in 
the hands of the donor at the time of the gift. 

c. For property acquired by bequest, devise, or descent, either the 
fair market value at the date of death of the former owner, or 
in the case of an election under G.S. 105-9.1 the fair market 
value at the alternate valuation date at which time a value is 
established for inheritance tax purposes. 


The basis of property so determined under this subsection (a) shall be ad- 
justed for capital additions or losses applicable to the property and for deprecia- 
tion, amortization, and depletion, allowed or allowable. 

(b) Except as hereinafter provided in subsection (c) of this section, the final 
distribution to the taxpayer of the assets of a corporation shall be treated as a 
sale of the stock or securities of the corporation owned by him, and the gain or 
loss shall be computed accordingly. 

(c) An election as to recognition of gain in certain liquidations of corporations 
shall be allowed subject to the following: 

(1) General Rule—lIn the case of property distributed in complete liquida- 
tion of a corporation, if 
a. The liquidation is made in pursuance of a plan of liquidation 
adopted on or after June 21, 1961; and 
b. The distribution is in complete cancellation or redemption of 
all the stock, and the transfer of all the property under the li- 
quidation occurs within some one calendar month, 
then in the case of each qualified electing shareholder (as defined in 
subdivision (2)) gain on the shares owned by him at the time of the 
adoption of the plan of liquidation shall be recognized only to the ex- 
tent provided in subdivision (4). 


(2) Qualified Electing Shareholders.—For purposes of this section, the term 
“qualified electing shareholder” means an individual who is a share 
holder of any class of stock (whether or not entitled to vote on the 
adoption of such plan of liquidation) who is a shareholder at the 
time of the adoption of such plan, and whose written election to have 
the benefits of subdivision (1) has been made and filed in accordance 
with subdivision (3), but only if written elections have been so filed 
by shareholders (other than corporations) who at the time of the 
adoption of the plan of liquidation are owners of stock possessing 
at least eighty percent (80%) of the total combined voting power (ex- 
clusive of voting power possessed by stock owned by corporations) of 
all classes of stock entitled to vote on the adoption of such plan of 
liquidation. 

(3) Making and Filing of Elections.—The written elections referred to in 
Subdivision (2) shall be deemed to have been made and filed if, and 
only if, such written elections were duly made and filed for federal 
income tax purposes in conformity with the provisions of § 333 of the 
1954 Internal Revenue Code and the regulations thereunder. 

(4) Noncorporate Shareholders.—In the case of a qualified electing share- 
holder other than a corporation. 

a. There shall be recognized, and treated as ordinary income, so 
much of the gain as is not in excess of his ratable share of the 
earnings and profits of the corporation accumulated after Jan- 
uary 1, 1921, such earnings and profits to be determined as of 
the close of the month in which fhe transfer in liquidation oc- 
curred under subdivision (1), paragraph b, but without diminu- 
tion by reason of distributions made during such month; but 
by including in the computation thereof all amounts accrued up 
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to the date on which the transfer of all the property under the 
liquidation is completed; and 

b. There shall be recognized and treated as gain so much of the 
remainder of the gain as is not in excess of the amount by which 
the value of that portion of the assets received by him which 
consists of money, or of stock or securities acquired by the 
corporation after December 31, 1962, exceeds his ratable share 
of such earnings and profits. 

(5) Basis of Property Received in Liquidation—If property was acquired 
by an individual shareholder in the liquidation of a corporation in 
cancellation or redemption of stock, and with respect to such acquisition 
gain was realized, but as the result of an election made by a share- 
holder under this section the extent to which gain was recognized was 
determined under this section, then the basis shall be the same as the 
basis of the stock cancelled or redeemed in the liquidation, decreased in 
the amount of any money received by the shareholder, and increased 
in the amount of gain recognized to him. (1939, c. 158, s. 319; 1941, c. 
50, s. 5; 1957, c. 1340, s. 4; 1961, c. 1093; 1963, c. 1169, s. 2; 1965, 


c. 580; 1967, c. 1110, s. 3.) 

Editor’s Note.— 

The 1965 amendment changed the date 
in subsection (c1), subdivision (5) in para- 
graph b, from June 21, 1961 to Decem- 
ber 31, 1962. 

Session Laws 1965, c. 1207, makes the 
1965 amendment to this section effective 
Jan. 1, 1965. 

The 1967 amendment, applicable to all 
taxable years beginning on or after Jan. 1, 
1967, substituted “(c)” for “(c1)” near the 


beginning of subsection (a), substituted 
“division” for “article” in subdivision (1) 
and in paragraph a of subdivision (3) of 
subsection (a), deleted a reference to sub- 
section (c1) near the beginning of subsec- 
tion (b), rewrote subsection (c), and de- 
leted former subsections (c1), (d), (e) and 
(f). Former subsection (a1) has been 
omitted since its provisions have been su- 
perseded by present subdivision (5) of sub- 
section (c). See Editor’s note to § 105-133. 


§ 105-144.1. Involuntary conversions; recognition of gain. — (a) 
General Rule.—If property (as a result of its destruction in whole or in part, 
theft, seizure, or requisition or condemnation or threat or imminence thereof) is 


compulsory or involuntarily converted— 


(1) Into property similar or related in service or use to the property so con- 
verted, no gain shall be recognized. 

(2) Into money or into property not similar or related in service or use to 
the converted property, and the disposition of the converted property 
occurred after December 31, 1958, the gain (if any) shall be recog- 
nized except to the extent hereinafter provided in this paragraph: 

a. If the taxpayer during the period specified in subparagraph b for 
the purpose of replacing the property so converted, purchases 
other property similar or related in service or use to the prop- 
erty so converted, or purchases stock in the acquisition of con- 
trol of a corporation owning such other property, at the elec- 
tion of the taxpayer the gain shall be recognized only to the 
extent that the amount realized upon such conversion (regard- 
less of whether such amount is received in one or more taxable 
years) exceeds the cost of such other property or such stock. 
For purposes of this paragraph— 

1. No property or stock acquired before the disposition of 
the converted property shall be considered to have been 
acquired for the purpose of replacing such converted 
property unless held by the taxpayer on the date of such 


disposition ; and 


2. The taxpayer shall be considered to have purchased prop- 
erty or stock only if, but for the provisions of subsec- 
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tion (b) of this section, the unadjusted basis of such 
property or stock would be its cost within the meaning 
of this division. 

b. The period referred to in subparagraph a shall be the period be- 
ginning with the date of the disposition of the converted prop- 
erty, or the earliest date of the threat or imminence or requi- 
sition or condemnation of the converted property, whichever is 
the earlier, and end— 

1. One year after the close of the first taxable year in which 
any part of the gain upon the conversion is realized, or 

2. Subject to such terms and conditions as may be specified 
by the Commissioner of Revenue, at the close of such 
later date as the Commissioner of Revenue may desig- 
nate on application by the taxpayer. Such application 
shall be made at such time and in such manner as the 
Commissioner of Revenue may prescribe. 

c. If a taxpayer has made the election provided in subparagraph a 
then— 

1. The statutory period for the assessment of any deficiency, 
for any taxable year in which any part of the gain on 
such conversion is realized, attributable to such gain 
shall not expire prior to the expiration of three years 
from the date the Commissioner of Revenue is notified 
by the taxpayer of the replacement of the converted 
property or of an intention not to replace, and 

2. Such deficiency may be assessed before the expiration of 
such three-year period notwithstanding the provisions of 
law which would otherwise prevent such assessment. 

d. If the election provided in subparagraph a is made by the tax- 
payer and such other property o1 such stock was purchased be- 
fore the beginning of the last taxable year in which any part 
of the gain upon such conversion is realized, any deficiency, to 
the extent resulting from such election, for any taxable year 
ending before such last taxable year may be assessed (notwith- 
standing the provisions of law which would otherwise prevent 
such assessment) at any time before the expiration of the pe- 
riod within which a deficiency for such last taxable year may 
be assessed. 

(1967, c. 1110, s. 3.) 


Editor’s Note.— a of subdivision (2) of subsection (a). See 


The 1967 amendment, applicable to all 
taxable years beginning on or after Jan. 1, 
1967, substituted “division” for “article” 
at the end of subparagraph 2 of paragraph 


Editor’s note to § 105-133. 

As the rest of the section was not 
changed by the amendment, only subsec- 
tion (a) is set out. 


§ 105-144.4,. Stock distribution pursuant to antitrust laws. 
(d) Definition of Divested Stock.—For the purposes of this section, the term 


“divested stock” means stock which is 


(1) The subject of a judgment, decree, or other order of a court or of a 
commission or board authorized to enforce compliance in a suit or 
other proceeding brought by the United States or such a commission 
or board under the Sherman Act (26 Stat. 209, 15 U.S.C. sec. 1-7, 
as amended) and the Clayton Act (38 Stat. 730; 15°US,.Gesecai2- 


27, as amended), and 


(2) Distributed by the distributing corporation pursuant to a judgment, de- 


cree, or order entered after 
if such judgment, decree, or 


June 1, 1958, in such suit or proceeding, 
order 
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a. Directs the distributing corporation to divest itself of such stock, 
b. Specifies and itemizes the stock to be divested, and 
c. Recites that such divestment is necessary or appropriate to ef- 
fectuate the policies of the Sherman Act or the Clayton Act, 
ore both s:(19590 6: 1131 591967721110, 523.) 
Editor’s Note.— As the rest of the section was not 
The 1967 amendment, applicable to all changed by the amendment, only subsec- 
taxable years beginning on or after Jan. 1, _ tion (d) is set out. 
1967, deleted former paragraph d of sub- 
division (2) of subsection (d). See Editor’s 
note to § 105-133. 


§ 105-145. Exchanges of property. 


(c) (1) No gain or loss to a stockholder shall be recognized when a corpora- 
tion, which is a party to a reorganization, in pursuance of the plan of 
reorganization, and in exchange solely for its own stock or securities, 
or without the transfer to it by or on account of its stockholders of 
any property, distributes to its stockholders stock or securities in one 
or more other corporations, each of which is also a party to the re- 
organization. No gain or loss to the holder of any security issued by 
a corporation shall be recognized when such corporation is a party 
to a reorganization and, in pursuance of the plan of reorganization and 
in exchange solely for securities issued by it, distributes to the holders 
of such securities stock or securities in one or more other corpo- 
rations each of which is also a party to the reorganization. 


(2) As used in this section, the term “reorganization” shall mean: 

a. A statutory merger or consolidation. 

b. The acquisition by one corporation, in exchange solely for all or 
a part of its voting stock, of stock of another corporation which 
the acquiring corporation controls immediately after such ac- 
quisition (whether or not it had control immediately before 
the acquisition). 

c. The acquisition by one corporation, in exchange solely for all or 
a part of its voting stock (or in exchange solely for all or a 
part of the voting stock of a corporation which controls the 
acquiring corporation), of substantially all the properties of 
another corporation, but in determining whether the exchange 
is solely for voting stock the assumption by the acquiring cor- 
poration of a liability of the other, or the fact that property ac- 
quired is subject to a liability, is disregarded. 

d. A transfer by a corporation of all or a part of its assets to an- 
other corporation if immediately after the transfer the trans- 
feror or one or more of its shareholders (including those who 
were shareholders immediately before the acquisition) or any 
combination thereof is in control of the corporation to which 
the assets are transferred; but only if, in pursuance of the plan, 
stock or securities of the corporation to which the assets are 
transferred are distributed to the shareholders tax-free or par- 
tially tax-free. 

e. A recapitalization. 

f. A mere change in identity, form, or place of organization, how- 
ever effected. 

(3) As used in this section, the term “a party to a reorganization” includes 
the corporation resulting from a reorganization and includes both cor- 
porations in the case of a reorganization resulting from the acquisi- 
tion by one corporation of stock or properties of another, and the term 
“control” means the ownership of stock possessing at least eighty per- 
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cent (80%) of the total combined voting power of all classes of stock 
entitled to vote and at least eighty percent (80%) of the total num- 
ber of shares of all other classes of stock of the corporation. 


(1967, c: 1110, s. 3.) 

Editor’s Note.— 

The 1967 amendment, applicable to all 
taxable years beginning on or after Jan. 1, 
1967, deleted former subdivision (2) of 
subsection (c), relating to exchange of 
property by a corporation a party to re- 
organization, and redesignated former sub- 


divisions (3) and (4) of subsection (c) as 
(2) and (8) respectively. See Editor’s note 
to § 105-133. 

As the rest of the section was not 
changed by the amendment, only subsec- 
tion (c) is set out. 


§ 105-147. Deductions.—In computing net income there shall be allowed 


as deductions the following items: 


(1) All the ordinary and necessary expenses paid during the income year in 
carrying on any trade or business, including : 

a. As to individuals, reasonable wages of employees for services 
rendered in producing such income. 

b. As to partnership, reasonable wages of employees and a reason- 
able allowance for copartners or members of a firm, for services 
actually rendered in producing such income, the amount of such 
salary allowance to be included in the personal return of the 
copartner receiving same. 

c. As to taxpayers engaged in the business of farming, reasonahie 
expenses paid during the income year for the purpose of soil and 
water conservation to the extent allowable for federal income 
tax purposes under the provisions of § 175 of the Internal 
Revenue Code of 1954 as amended. 

d: Repealed by Session Laws 1967, c. 1110, s. 3. 

e. As to taxpayers engaged in the business of farming, reasonable 
expenses paid during the income year for the purpose of clear- 
ing land to make such land suitable for the purpose of farming 
to the extent allowable under § 182 of the Internal Revenue 
Code of 1954 as amended. 


(2) In the case of an individual, all the ordinary and necessary expenses 
paid or incurred during the income year for the production or collection 
of income; for the management, conservation, or maintenance of prop- 
erty held for the production of income; or in connection with the de- 
termination, collection or refund of any tax. 


(3) All the ordinary and necessary expenses paid during the income year by 
any teacher, substitute teacher, principal or superintendent of the 
public schools of the State for the purpose of attending summer school 
in any accredited college or university. Ordinary and necessary ex- 

‘penses shall be construed to include but shall not be limited to tuition, 

matriculation fees, registration fees, amounts paid for books and neces- 
sary classroom supplies, subsistence and individual athletic supplies. 
The deduction authorized under this subdivision shall not exceed the 
sum of two hundred and fifty dollars ($250.00) for any one year. 

(4) Rentals or other payments required to be made as a condition of the 
continued use or possession for the purpose of the trade of property 
to which the taxpayer has not taken or is not taking title, or in which 


he has no equity. 


(5) All interest paid during the income year on the indebtedness of the tax- 
payer except interest paid or accrued in connection with the ownership 
of real or personal property from which income is derived but is not 


taxable under this division. 
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(6) a. Taxes owed by the taxpayer and paid or accrued during income 
year except those taxes with respect to which a deduction is 
denied under paragraph b of this subdivision. 

b. No deduction shall be allowed for the following taxes: 

1. Taxes on net income by whatever name called and excess 

profits taxes. 

. Gift, inheritance, and estate taxes. 

. Federal tax on undistributed earnings. 

. Sales taxes, gasoline taxes, automobile license, and reg- 
istration fees, unless incurred in the operation of a trade 
or business. 

5. Social security and unemployment taxes paid by an em- 
ployee or self-employed person. 

6. That part of social security and unemployment taxes re- 
quired to be deducted by the employer from the earn- 
ings of an employee. 

7. Taxes or assessments assessed for local benefit of a kind 
tending to increase the value of property assessed. 

8. Taxes paid or accrued in connection with the ownership 
of real or tangible personal property from which income 
is derived but is not taxable under this division. 

(7) Dividends from stock issued by any corporation to the extent herein 
provided. As soon as may be practicable after the close of each cal- 
endar year, the Commissioner of Revenue shall determine from each 
corporate income tax return filed with him during such year, and due 
from the filing corporation during such year, the proportion of the en- 
tire net income or loss of the corporation allocable to this State un- 
der the provisions of G.S. 105-130.4, except as provided herein; if a 
corporation has a net taxable income in North Carolina and a net loss 
from all sources wherever located, or, if a corporation has a net loss 
in North Carolina and a net income from all sources wherever lo- 
cated, the Commissioner shall require the use of the allocation fraction 
determined under the provisions of G.S. 105-130.4. A taxpayer who 
is a stockholder in any such corporation shall be allowed to deduct 
from his gross income the same proportion of the dividends received 
by him from such corporation during his income year ending at or 
after the end of such calendar year. No deduction shall be allowed for 
any part of any dividend received by such taxpayer from any corpo- 
ration which filed no income tax return with the Commissioner of 
Revenue during such calendar year. Dividends received by a taxpayer 
from stock in any insurance company of this State taxed under the 
provisions of § 105-228.5 shall be deductible from the gross income 
of such taxpayer, and a proportionate part of any dividends received 
from stock in any foreign insurance corporation shall be deductible, 
such part to be determined on the basis of the ratio of premiums re- 
ported for taxation in this State to total premiums collected both in and 
out of the State. Dividends received by a taxpayer from stock in any 
bank or trust company in this State taxed under the provisions of 
article 8C of subchapter I of this chapter shall be deductible. A tax- 
payer shall be allowed to deduct such proportionate part of dividends 
received by him from a North Carolina regulated investment company, 
as defined in G.S. 105-130.12 as represents and corresponds to income 
received by such regulated investment company which would not be 
taxed by this State if received directly by the North Carolina resident. 

(8) In the case of an individual, moving expenses paid or incurred during 
any taxable year beginning on or after January 1, 1967, in connection 
with the commencement of work by such individual as an employee 
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at a new principal place of work to the extent allowed or allowable 
for federal income tax purposes under the provisions of § 217 of the 
Internal Revenue Code of 1954 as amended. 


(9) Losses of such nature as designated below: 

a. Losses of capital or property used in trade or business actually 
sustained during the income year except that: No deduction 
shall be allowed for losses arising from personal loans, endorse- 
ments or other transactions of a personal nature not entered 
into for profit; and losses of such character as specified in para- 
graph c below shall be deductible only to the extent therein 
provided. 


b. Losses of property not connected with a trade or business sus- 
tained in the income year if arising from fire, storm, shipwreck 
or other casualties or theft to the extent such losses are not 
compensated for by insurance or otherwise; provided, that for 
the purpose of this subdivision, any loss arising from theft shall 
be treated as sustained during the taxable year in which the 
taxpayer discovers such loss. 


c. Losses incurred in the income year from the sale of corporate 
shares or bonds of corporations or governments, or from trans- 
actions in commodity futures contracts. Provided, that in the 
case of any loss claimed to have been sustained from any sale 
or other disposition of shares of stock or securities, other than 
transactions in commodity futures contracts, where it appears 
that, within a period beginning thirty days before the date of 
such sale or disposition and ending thirty days after such date, 
the taxpayer has acquired (by purchase or by an exchange on 
which the entire amount of gain or loss was recognized by law) 
or has entered into a contract or option so to acquire substan- 
tially identical stock or securities then no deduction for the loss 
shall be allowed unless the taxpayer is a dealer in stocks or se- 
curities and the loss is sustained in a transaction made in the 
ordinary course of its business; if the property consists of stock 
or securities the acquisition of which (on the contract or op- 
tion to acquire which) resulted in the nondeductibility under 
this section of the loss from the sale or other disposition of sub- 
stantially identical stock or securities, then the basis shall be 
the basis of the stock or securities sold or disposed of, increased 
or decreased, as the case may be, by the difference, if any, be- 
tween the price at which the stock was acquired and the price 
at which such substantially identical stock or securities were 
sold or otherwise disposed of; if the amount of stock or se- 
curities acquired (or covered by the contract or option to ac- 
quire) is greater than the amount of stock or securities sold or 
otherwise disposed of, then the provisions herein with respect to 
the adjustment of the basis of the stock or securities acquired 
(or covered by the contract or option to acquire) shall not ap- 
ply to that portion of the amount of stock or securities acquired 
(or covered by the contract or option to acquire) which shall 
be in excess of the amount of the stock or securities sold; if 
the amount of the stock or securities acquired (or covered by 
the contract or option to acquire) is less than the amount of 
stock or securities sold or otherwise disposed of, then the pro- 
visions hereof with respect to disallowance of loss claimed to 
have heen sustained from the sale or other disposition of stock 
or securities shall not apply to the portion of the amount there- 


120 


§ 105-147 1967 CumMULATIVE SUPPLEMENT § 105-147 


of in excess of the amount of the stock or securities acquired 
(or covered by the contract or option to acquire). 


d. Losses in the nature of net economic losses sustained in any or 
all of the five preceding income years arising from business 
transactions or to capital or property as specified in a and c 
above subject to the following limitations: 


1. The purpose in allowing the deduction of net economic 
loss of a prior year or years is that of granting some 
measure of relief to taxpayers who have incurred eco- 
nomic misfortune or who are otherwise materially af- 
fected by strict adherence to the annual accounting rule 
in the determination of taxable income, and the deduc- 
tion herein specified does not authorize the carrying for- 
ward of any particular items or category of loss except 
to the extent that such loss or losses shall result in the 
impairment of the net economic situation of the taxpayer 
such as to result in a net economic loss as hereinafter 
defined. 

2. The net economic loss for any year shall mean the 
amount by which allowable deductions for the year 
other than personal exemptions, nonbusiness deduc- 
tions and prior year losses shall exceed income from 
all sources in the year including any income not tax- 
able under this division. 

3. Any net economic loss of a prior year or years brought 
forward and claimed as a deduction in any income year 
may be deducted from taxable income of the year only 
to the extent that such carry-over loss from the prior 
year or years shall exceed any income not taxable un- 
der this division received in the same year in which the 
deduction is claimed, except that in the case of taxpayers 
required to apportion to North Carolina their net appor- 
tionable income, as defined in this division, only such pro- 
portionate part of the net economic loss of a prior year 
shall be deductible from the income taxable in this State 
as would be determined by the use of the apportionment 
ratio computed under the provisions of G.S. 105-130.4 or 
of subsection (c) of G.S. 105-142, as the case may be, 
for the year of such loss. 

4. A net economic loss carried forward from any year shall 
first be applied to, or offset by, any income taxable or 
nontaxable of the next succeeding year before any por- 
tion of such loss may be carried forward to a succeed- 
ing year. 

5. No loss shall either directly or indirectly be carried for- 
ward more than five years. 

(10) Debts ascertained to be worthless and actually charged off within the 
income year, if connected with business and, if the amount has previ- 
ously been included in gross income in a return under this division; or, 
in the discretion of the Commissioner, a reasonable addition to a re- 
serve for bad debts. 

(11) a. Amounts expended by an individual during the year for medi- 
cal care for himself, herself, his or her qualifying spouse and 
his or her dependents, to the extent that the total of such ex- 
penses actually paid in the income year and not compensated 
for by insurance or otherwise shall exceed five percent (5%) 
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of his or her adjusted gross income; provided, that the total 
allowable deduction in any taxable year shall not exceed five 
thousand dollars ($5,000.00). 

b. For the purpose of this subdivision: 

1. The term “medical care” means amounts paid for the di- 
agnosis, cure, mitigation, treatment, or prevention of 
disease, or for the purpose of affecting any structure or 
function of the body; for transportation primarily for 
and essential to medical care; and for insurance against 
illness or accident other than insurance against loss of 
earnings. 

2. The term “qualifying spouse” means a spouse who has not 
claimed a two thousand dollar ($2,000.00) personal ex- 
emption. 

3. The term “dependents” means those individuals quali- 
fying as dependents under the provisions of subdivision 
(5) of subsection (a) of G.S. 105-149, 

(12) An allowance for depreciation and obsolescence of property and an 
allowance for depletion in the case of mines, oil and gas wells, other 
natural deposits and timber to the extent allowed or allowable for 
federal income tax purposes under the provisions of the Internal 
Revenue Code of 1954 as amended; provided, that where joint returns 
are filed by husband and wife for federal income tax purposes the 
deduction allowed for additional first year depreciation shall be such 
amount as would have been allowable if separate federal returns had 
been filed; and provided further, that where there is a difference in the 
basis of property for State and federal purposes, such difference shall 
be taken into account in determining the depreciation, obsolescence or 
depletion allowable under this subdivision. 

(13) In lieu of any depreciation allowance pursuant to this section, at the 
option of the taxpayer, an allowance with respect to the amortidation 
of the cost of any air cleaning device, sewage or waste treatment plant, 
including waste lagoons, and pollution abatement equipment purchased 
or constructed and installed which reduces the amount of air or wa- 
ter pollution resulting from the discharge of sewage and industrial 
wastes or other polluting materials or substances into streams, lakes, 
or rivers, or the emission of air contaminants into the outdoor atmos- 
phere, based on a period of 60 months. The deduction provided here- 
in shall apply to the facilities or equipment of private or public utilities 
built and installed primarily for the purpose of providing sewer ser- 
vice to residential and outlying areas. The deduction provided for in 
this subdivision shall be allowed by the Commissioner only upon con- 
dition that the person or firm claimivg such allowance shall furnish 
to the Commissioner a certificate from the Board of Water and Air 
Resources certifying that said Board has found as a fact that the waste 
treatment plant, air cleaning device, or air or water pollution abate- 
ment equipment purchased or constructed and installed as above de- 
scribed has actually been constructed and installed and that such plant 
or equipment complies with the tequirements of said Board with re- 
spect to such plants or equipment, that such plant, device, or equip- 
ment is being effectively operated in accordance with the terms and 
conditions set forth in the permit, certificate of approval, or other docu- 
ment of approval issued by the Board of Water and Air Resources, 
and that the primary purpose thereof is to reduce air or water pollu- 
tion resulting from the emission of air contaminants or the discharge 
of sewage and waste and not merely incidental to other purposes and 
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functions. The deduction herein provided for shall also be allowed as 
to plants or equipment constructed or installed before January 1, 1955, 
but only with respect to the undepreciated value of such plants or 


equipment. 


Editor’s Note. — Subdivision (13) was 
rewritten by Session Laws 1967, c. 892, s. 
6, ratified June 22, 1967, and effective on 
ratification. Chapter 892 was introduced in 
the General Assembly as House Bill 356. 
As rewritten by c. 892, this subdivision was 
applicable to a “person, firm or corpora- 
tion.” 

Session Laws 1967, c. 1110, s. 3 (w) (14), 
ratified July 4, 1967, and applicable to all 
taxable years beginning on or after Jan- 
uary 1, 1967, amended this subdivision by 
“deleting both commas in line 9 and by in- 
serting the word ‘or’ in line 9 of subsection 
(13) immediately preceding the word ‘firm’; 
and deleting from line 10 the words and 
punctuation ‘or corporation,’ which appear 
immediately preceding the word ‘claim- 


ing’;”. Chapter 1110 was introduced in the 
General Assembly as Senate Bill 183 and 
obviously has reference to subdivision (13) 
as codified in 1965, Replacement Volume 
2D of the General Statutes. In addition to 
this and other amendments, c. 1110 inserted 
a new division in article 4, designated 
“Corporation Income Tax.” This new di- 
vision includes a new § 105-130.10, appli- 
cable only to corporations, but otherwise 
substantially the same as § 105-147 (13) 
prior to its amendment by c. 892. 

In codifying the 1967 enactments, the 
provisions of c. 1110, s. 3 (w) (14) have 
been applied to subdivision (13), as 
amended by c. 892, s. 6, so as to delete the 
reference to corporations. 


(14) An allowance with respect to the amortization of the cost of any emer- 


gency facility, as such facility is defined in § 168 of the Internal Reve- 
nue Code of 1954, and an allowance with respect to amortization of 
the cost of a grain storage facility, as such facility is defined in § 169 
of the Internal Revenue Code of 1954, to the extent allowed or allow- 
able under such provisions for federal income tax purposes. 


(15) Contributions or gifts made by individuals, firms and partnerships with- 


in the income year to corporations, trusts, community chests, funds, 
foundations or associations organized, and operated exclusively for 
religious, charitable, literary, scientific, or educational purposes or for 
the prevention of cruelty to children or animals, no part of the net 
earnings of which inures to the benefit of any private stockholder or 
individual, or contributions or gifts made by individuals, firms and 
partnerships within the income tax year to posts or organizations of 
war veterans, or auxiliary units or societies of any such posts or orga- 
nizations, if such posts, organizations, units, or societies are organized 
in the United States or any of its possessions, and if no part of their 
net earnings inures to the benefit of any private shareholder or indi- 
vidual, or the organization known as Alcoholics Anonymous or any 
local chapter thereof, or to a cemetery company owned and operated 
exclusively for the benefit of its members, or any corporation chartered 
solely for burial purposes as a cemetery corporation and not permitted 
by its charter to engage in any business not necessarily incident to that 
purpose, if such company or corporation is not operated for profit and 
no part of the net earnings of such company or corporation inures to 
the benefit of any private shareholder or individual: Provided, that 
in the case of such contributions or gifts by a partnership, such amounts 
shall not be deductible in determining the net income of the partner- 
ship but shall be allocated to each partner on the basis of the ratio 
used for determining each partner’s share of the distributive gain or 
loss of the partnership, and shall be claimed to the extent allowable 
on each partner’s individual return; and, provided further, that in the 
case of such contributions or gifts by individuals, the amount allowed 
as a deduction shall be limited to an amount not in excess of fifteen 
per centum (159%) of the individual’s adjusted gross income, 
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(16) Contributions or gifts made by individuals, firms, and partnerships with- 
in the income year to the State of North Carolina, any of its institu- 
tions, instrumentalities, or agencies, any county or municipality of this 
State, their institutions, instrumentalities, or agencies, and contributions 
or gifts made by individuals, firms, and partnerships within the income 
year to educational institutions located within North Carolina, no part 
of the net earnings of which inures to the benefit of any private stock- 
holder or individual; provided, that in the case of contributions or 
gifts by a partnership such amounts shall not be deductible in deter- 
mining the net income of the partnership but shall be allocated to each 
partner on the basis of the ratio used for determining each partner’s 
share of the distributive gain or loss of the partnership, and shall be 
claimed to the extent allowable on each partner’s individual return. 

(17) Amounts actually expended by an individual, taxable under this divi- 
sion, in maintaining one or more relatives of the taxpayer, dependent 
upon the taxpayer for their chief support, in an institution for the care 
of mental or physical defectives irrespective of whether such depen- 
dent relatives be above or below the age of eighteen: Provided, that the 
deduction authorized in this subdivision shall apply only to actual ex- 
penditures in excess of the amounts allowed as personal exemption for 
such dependents under the provisions of subdivision (5) of subsection 
(a) of § 105-149, and the maximum amount that may be deducted 
by an individual under the authorization herein stated shall not ex- 
ceed eight hundred dollars ($800.00). Provided further, that any ex- 
cess of such actual expenditures over the personal exemption for such 
dependents plus eight hundred dollars ($800.00) may be construed 
as medical expenses and may be deducted subject to the provisions of 
subdivision (11) of this section. 


(18) a. In the case of a nonresident individual, firm or partnership, the 
deductions allowed in this section (with the exception of deduc- 
tions allowed by subdivisions (15) and (16) of this section ) 
shall be allowed only if and to the extent that they are con- 
nected with income arising from sources within the State: and 
the proper apportionment and allocation of the deductions with 
Tespect to sources of income within and without the State shall 
be determined under rules and regulations prescribed by the 
Commissioner of Revenue. 


b. In the case of a nonresident individual, firm or partnership, de- 
deductions as provided for and as limited by subdivisions (15) 
and (16) of this section shall be allowed only if the donees shall 
have an office in this State and be actively engaged in this State 
in performing the functions for which the said donees were or- 
ganized. 


(19) In Computing net income no deduction shall be allowed under this sec- 
tion for “ordinary and necessary expenses’; rental expense, interest 
expenses, taxes or contributions being otherwise deductible under this 
section, if (i) the same are not actually paid within the taxable year 
or within the time fixed by statute for filing the taxpayer’s return; 
and (ii) if, by reason of the method of accounting of the person to 
whom the payment is to be made, the amount thereof is not, unless 
actually paid, includable in the gross income of such person for the 
taxable year in which or with which the taxable year of the taxpayer 
ends, In the case of taxpayers who keep their accounts and report 
for income tax purposes on a cash basis, items of expenditure of such 
nature as specified above in this subdivision shall not be allowed as 
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a deduction unless such were actually paid within the income year for 
which a report is made. 


(20) Reasonable amounts paid by employers within the income year to trusts 
which qualify for exemption under subdivision (10) of G.S. 105-138 
[subsection (f) (1) a of G.S. 105-161], and reasonable amounts paid 
by a self-employed individual or owner-employee to a retirement pro- 
gram pursuant to a plan adopted by such individual and approved by 
the Internal Revenue Service; provided, that amounts which are de- 
ductible for federal income tax purposes shall be prima facie allow- 
able as deductions hereunder; provided further, that, in the case of 
taxpayers on the accrual basis, they shall be deemed to have made 
payments on the last day of the year of accrual if actual payments are 
made within the time fixed by statute for filing the taxpayer’s return. 


(21) Payments made by a divorced or estranged spouse to his or her spouse 
who is living separate and apart from the spouse making such pay- 
ment for the separate support and maintenance of such spouse, ex- 
cept that only such amounts may be deducted under this subdivision 
as are includable in the gross income of the spouse receiving such 
payments under the provisions of G.S. 105-141.2. Provided, that any 
individual who reports his income to the State of North Carolina on 
the accrual basis may claim the deduction authorized by this subdivi- 
sion if the payments claimed as a deduction are actually made within 
the time fixed by statute for filing the taxpayer’s return. 


(22) Individual income taxpayers whose income is reportable to the State 
for income tax purposes, may, at their option, under such rules and 
regulations as the Commissioner of Revenue may prescribe, elect to 
claim a standard deduction equal to ten percent (10%) of their ad- 
justed gross income or five hundred dollars ($500.00), whichever is 
the lesser, in lieu of all deductions other than those incurred in the de- 
riving of the income and other than personal exemptions and depen- 
dency deductions provided that where both spouses have income tax- 
able in this State and one spouse elects to take credit for the standard 
deduction provided herein, the other spouse must also take such stan- 
dard deduction. For the purpose of this subdivision, the phrase “ad- 
justed gross income” shall mean adjusted gross income as defined in 
G.S. 105-141.3 of this division. 


Provided, further, that the provisions of this subdivision shall not 
apply to taxpayers who are not residents of this State. 


(23) As to employers, the amount of the salary or other compensation of an 
employee which is paid for a period of not more than twenty-four 
months after the employee’s death to his estate, widow, or heirs pro- 
vided such payment is made in recognition of services rendered by 
the employee prior to his death and is reasonable in amount. (1939, c. 
158, s. 322; 1941, c. 50, s. 5; 1943, c. 400, s. 4; c. 668; 1945, c. 708, 
s. 4: c. 752, s. 3; 1947, c. 501, s. 4; c. 894; 1949, c. 392, s. 3; 1951, 
643.86 4= 037,67 4- 1053) 1031). 8. pee l302 her 45 19557 c 
1100. By eelasleesil cc 1332, 11342 icy 1543582 L37195/7 1G 1340, 
ss. 4, 8; 1959, c. 1259, s. 4; 1961, c. 201, s. 1; c. 1148; 1963, ¢. 1169, 
B92 sel OG5ete 1048 291967, cei '259, 550; c) 8925-8263 c2M110,)s. 37 
ce. 1252) 572)) 

Editor’s Note — Session Laws 1967, c. 259, effective for 
The 1965 amendment inserted the lan- income tax years beginning on or after 
guage beginning with “or to a cemetery” Jan. 1, 1967, added paragraph e of subdi- 


preceding the first proviso in subdivision vision (1). ; 
(15). Session Laws 1967, c. 550, effective for 
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income years beginning on or after Jan. 1, 
1967, inserted “substitute teacher” near the 
beginning of subdivision (3). 

Session Laws 1967, c. 892, rewrote sub- 
division (13) so as to make it applicable to 
the cost of air cleaning devices and air pol- 
lution abatement equipment and to substi- 
tute references to the Board of Water and 
Air Resources for references to the State 
Stream Sanitation Committee. See Editor’s 
note to subdivision (13). 

Session Laws 1967, c. 1110, applicable to 
all taxable years beginning on or after Jan. 
1, 1967, rewrote subdivisions (8), (12), 
(14) and (16) and made changes in all of 
the other subdivisions, with the exception 
of subdivisions (4), (21) and (23). See 
Editor’s notes to subdivision (13) and to § 
105-133, 

Session Laws 1967, c. 1252, inserted “and 
reasonable amounts paid by a self-employed 
individual or owner-employee to a retire- 
ment program pursuant to a plan adopted 
by such individual and approved by the 
Internal Revenue Service” in subdivision 
(20) and deleted the former second sen- 
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tence of subdivision (20), relating to the 
effective date. Chapter 1110 had substi- 
tuted “subsection (f) (1) a of G.S. 105-161” 
for “subdivision (10) of § 105-138” in sub- 
division (20), but this change was not in- 
corporated in the subdivision as set out in 
c. 1252. Therefore “subsection (f) (1) a of 
G.S. 105-161” has been inserted in subdivi- 
sion (20) in brackets. See Editor’s note to 
§ 105-161. 

Section 3, c. 1252, Session Laws 1967, 
provides: “This act shall be effective on 
and after the date of enactment and shall 
apply to all contributions made to a retire- 
ment plan by a self-employed individual or 
an owner-employee after Jan. 1, 1969.” 
The act was ratified July 6, 1967. 

Section Does Not Include Loans. — 
Neither § 105-141, which defines income, 
nor this section, which specifies deductions, 
includes loans. In re Fleishman, 264 N.C. 
204, 141 §.E.2d 256 (1965). 

Amounts expended to repay the prin- 
cipal of a loan are not allowed as deduc- 
tions from taxable income. In re Fleish- 
man, 264 N.C. 204, 141 S.E.2d 256 (1965). 


§ 105-149. Exemptions.—(a) There shall be deducted from the net in- 


come the following exemptions: 


(1) In the case of a single individual, a personal exemption of one thou- 


sand dollars ($1,000.00). 


(2) In the case of a married man with a wife living with him, two thou- 
sand dollars ($2,000.00). In the case of an individual who qualifies 
as “head of household” as defined in subdivision (8) of G.S. 105-135, 
two thousand dollars ($2,000.00) ; provided that the “head of house- 


hold” exemption shall not be allowable 


to a married woman living 


with her husband except as provided in subsection (C) at 2) OL GS. 
105-149. Provided, that when a husband living with his wife has a 
gross income of less than two thousand dollars ($2,000.00), whether 
taxable under this division or not, and when the wife actually furnishes 
more than one half the support for herself and her husband, the hus- 
band may by agreement with his wife allow her to claim the two 


thousand dollars 


($2,000.00) exemption provided in this subsection 


and the husband in such case shall be entitled to claim an exemption 


of only one thousand dollars 


the two thousand dollars 


($1,000.00) : Provided, further, that if 
($2,000.00) exemption is taken by the wife, 


the husband must file a return for the same year, regardless of whether 
he shall have a taxable income for such year. 
(3) A married woman having a separate and independent income, one thou- 


sand dollars ($1,000.00). 


(4) In the case of a widow or widower having minor child or children, nat- 
ural or adopted, two thousand dollars ($2,000.00). 

(5) Six hundred dollars ($600.00) for each dependent (as defined below) 
whose gross income for the calendar year in which the taxable year 
of the taxpayer begins is less than one thousand dollars ($1,000.00), 
or who is a child of the taxpayer either under 19 years of age or a 
student regularly enrolled for full-time study in a school, college, or 
other institution of learning, For the purpose of the preceding sen- 
tence, the term “child” means an individual who is a son or daughter 
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(natural or adopted), or a stepson or stepdaughter of the taxpayer. 

An additional exemption of six hundred dollars ($600.00) for a de- 
pendent (as defined in this subdivision) who is a full-time student at 
an accredited college or university or other institution of higher learn- 
ing under such rules or regulations as may be prescribed by the Com- 
missioner of Revenue. For the purposes of this paragraph, the words 
“full-time student” shall mean a dependent enrolled in full-time study 
on the last day of the income year or enrolled for full-time study for 
a period of at least five months (whether or not consecutive) during 
the income year. 

For the purposes of this subsection, the term “dependent” means 
any of the following individuals over half of whose support, for the 
calendar year in which the taxable year of the taxpayer begins, was 
received from the taxpayer: 

a. A son or daughter (or a descendant of either), a stepson, or step- 
daughter, a brother or sister (including a brother or sister of 
the half blood), a stepbrother, stepsister, father or mother (or 
an ancestor of either), a stepfather, a stepmother, a son or 
daughter of a brother or sister, a brother or sister of the father 
or mother, a son-in-law, a daughter-in-law, a father-in-law, a 
mother-in-law, a brother-in-law, or a sister-in-law of the tax- 
payer ; 

b. An individual who was a member of the same household as the 
taxpayer ; 

c. A former member of the same household as the taxpayer or an 
individual who otherwise qualifies as a dependent of the tax- 
payer, who for the taxable year of such taxpayer receives in- 
stitutional care required by reason of a physical or mental dis- 
ability. 

The exemption provided in this subdivision for children of taxpay- 
ers shall be allowed only to the person entitled to the two thousand 
dollar ($2,000.00) exemption provided in subdivision (2) of this sub- 
section except, however, that where husband and wife are divorced and 
have children of their marriage for which they would otherwise be en- 
titled to an exemption hereunder, the parent furnishing the chief sup- 
port of his (or her) child during the income year shall be entitled to 
said exemption, irrespective of whether said parent has custody of said 
child or children or is head of the household during said year. 

For the purpose of determining the chief support of an individual, 
other than a son or daughter (natural or adopted) or a stepson or 
stepdaughter of the taxpayer, over one half of the support of the in- 
dividual for the calendar year shall be treated as received from the 
taxpayer if: 

a. No one individual contributed over half of such support ; 

b. Over half of such support was received from individuals each 
of whom, but for the fact that he did not contribute over half 
of such support, would have been entitled to claim such indi- 
vidual as a dependent for a taxable year beginning in such 
calendar year ; 

c. The taxpayer contributed over ten percent (10%) of such sup- 
port ; and 

d. Each individual described in paragraph b (other than the tax- 
payer) who contributed over ten percent (10%) of such sup- 
port files a written declaration (in such manner and form as 
the Commissioner of Revenue may prescribe) that he will not 
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claim such individual as a dependent for any taxable year be- 
ginning in such calendar year. 

Nothing in this subdivision shall be construed to allow one spouse to 

claim a six-hundred-dollar ($600.00) exemption for the other spouse. 


(6) In the case of a fiduciary filing a return for the net income received 
during the income year of a deceased resident or nonresident individ- 
ual who has died during the tax year or income year without having 
made a return, two thousand dollars ($2,000.00) if the individual was 
a married man, and one thousand dollars ($1,000.00) if the individ- 
ual was single or a married woman not qualifying as “head of a house- 
hold.” 


In the case of a fiduciary filing a return for an insolvent or incom- 
petent individual resident or nonresident where the fiduciary has com- 
plete charge of such net income the same exemption to which the 
beneficiary would be entitled. 


(7) In the case of a divorced person having the sole custody of a minor child 
or children and receiving no alimony for the support of himself, her- 
self, child, or children two thousand dollars ($2,000.00). 


(8) In the case of any person who is totally blind, such person shall be en- 
titled to an additional exemption of one thousand dollars ($1,000.00) 
in addition to all other exemptions allowed by law. Provided, such 
person shal] submit to the Department of Revenue a certificate from 
a physician, an optometrist or from the State Commission for the 
Blind certifying that such condition exists. 


(9) In the case of an individual who has reached the age of 65 years on or 
before the last day of the taxable year, an exemption of one thousand 
dollars ($1,000.00) in addition to all other exemptions allowed by 
this section. 


_(b) The exemptions allowable under this section shall be denied to an indi- 
vidual having income both within and without this State unless the entire in- 


(196750371 Gyis.12 11 Onc: 32) 


Editor’s Note.— to all taxable years beginning on or after 
' The first 1967 amendment, effective for Jan. 1, 1967, substituted “105-135” for “105- 
income years beginning on or after Jan. 1, 132” near the beginning of subdivision (2) 
1968, substituted “Six hundred dollars of subsection (a) and “division” for “arti- 
($600.00)” for “Three hundred dollars cle” in the second proviso in subdivision 
($300.00 )” in the opening Paragraph of (2) of subsection (a), inserted the fifth 
subdivision (5), inserted the second para- paragraph of subdivision (5) of subsection 
gtaph of subdivision (5), substituted “six- (a) and deleted the former first paragraph 
hundred-dollar ($600 00)” for “three-hun- of subdivision (6) therein. It also deleted 
dred-dollar ($300.00)” in the last Para- the former proviso to subsection (b). See 
graph of subdivision (5), and added sub-  Editor’s note to § 105-133. 
division (9), of subsection (a). As subsection (c) was not affected by 

The second 1967 amendment, applicable the amendments, it is not set out. 


paid to another state or country on income taxed under this division, subject to 
the following conditions: 
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(1) The credit shall be allowed only for taxes paid to such other state or 
country on income derived from sources within such state or country 
which is taxed under the laws thereof irrespective of the residence or 
domicile of the recipient; provided, that whenever a taxpayer who 
is deemed to be a resident of this State under the provisions of this 
division and who is deemed also to be a resident of another state or 
country under the laws of such other state or country the Commissioner 
of Revenue may, in his discretion, allow a credit against the taxes 
imposed by this division for such taxes imposed by and paid to such 
other state or country on income taxed under this division. 

(2) The fraction of the gross income for North Carolina income tax pur- 
poses which is subject to income tax in another state or country shal! 
be ascertained and the North Carolina net income tax before credit 
under this section shall be multiplied by such fraction. The credit al- 
lowed shall be either the product thus calculated or the income tax 
actually paid the other state or country whichever is smaller. 

(3) Receipts showing the payment of income taxes to another state or coun- 
try and a true copy of a return or returns upon the basis of which 
stich taxes are assessed must be filed with the Commissioner of Rev- 
enue at, or prior to, the time credit is claimed. If credit is claimed on 
account of a deficiency assessment, a true copy of the notice assess- 
ing or proposing to assess the deficiency, as well as a receipt showing 
the payment of the deficiency, must be filed. 


(b) If any taxes paid to another state or country for which a taxpayer has 
been allowed a credit under this section are at any time credited or refunded to 
the taxpayer, a tax equal to that portion of the credit allowed for such taxes so 
credited or refunded shall be due and payable from the taxpayer within thirty 
(30) days from the date of the receipt of the refund or the notice of the credit. 
If the amount of such tax is not paid within thirty (30) days of receipt or notice 
the taxpayer shall be subject to the penalties and interest on delinquent payments 
provided for in subchapter I of this chapter. (1939, c. 158, s. 325; 1941, c. 50, 
s. 5: c. 204, s. 1; 1943, c. 400, s. 4; 1957, c. 1340, s. 4; 1963, ¢. 1169; sez: 
167. cr 1108653: ) 

Editor’s Note.— in subdivision (1) of subsection (a), re- 

The 1967 amendment, applicable to all pealed former subsections (b), (c) and (e) 
taxable years beginning on or after Jan. 1, and redesignated former subsection (d) as 
1967, substituted “division” for “article” in subsection (b). See Editor’s note to § 105- 
the opening paragraph and in three places = 133. 


§ 105-152. Returns.—(a) The following persons shall file with the Com- 
missioner of Revenue an income tax return under affirmation, showing therein 
specifically the items of gross income and the deductions allowed by this division, 
and such other facts as the Commissioner may require for the purpose of making 
any computation required by this division: 

(1) Every resident or nonresident who has a gross income during the in- 
come year which is in excess of the personal exemption to which he 
or she is entitled under the provisions of G.S. 105-149 (a), without 
the inclusion of the exemptions for dependents provided under sub- 
division (5) of said subsection, any part of which is subject to taxa- 
tion in this State. 

(2) Every resident or nonresident required under the provisions of G.S. 105- 
149 (b) to prorate his exemption and who has a gross income dur- 
ing the income year from sources both within and without this State 
in excess of the prorated exemption, any part of which is subject to 
taxation in this State. 
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(3) Every partnership having a place of business in the State as provided 
in G.S. 105-154. 

(4) Any person whom the Commissioner believes to be liable for a tax 
under this division, when so notified by the Commissioner of Revenue 


and requested to file a return. 

(b) If the taxpayer is unable to make his own return, the return shall be made 
by a duly authorized agent or by a guardian or other person charged with the 
care of the person or property of such taxpayer. 

(c) The return of an individual, who, while living, received income in excess 
of the exemption during the income year, and who has died before making the 
return, shall be made in his name and behalf by the administrator, or executor 
of the estate, and the tax shall be levied upon and collected from his estate. 


(d) When the Commissioner of Revenue has reason to believe that any tax- 
payer so conducts the trade or business as either directly or indirectly to distort 
his true net income and the net income properly attributable to the State, whether 
by the arbitrary shifting of income, through price fixing, charges for service, or 
otherwise, whereby the net income is arbitrarily assigned to one or another unit 
in a group of taxpayers carrying on business under a substantially common con- 
trol, he may require such facts as he deems necessary for the proper computation 
of the entire net income and the net income properly attributable to the State, 


and in determining same the Commissioner ot Revenue shall have regard to the 
fair profit which would normally arise from the conduct of the trade or business. 


(1959, (1588 643202 194 lee 50 ees 
1951, c. 643, s. 4; 1957, c. 1340, s. 4; 1967, 


Editor’s Note.— 

The 1967 amendment, applicable to all 
taxable years beginning on or after Jan. 1, 
1967, substituted “division” for “article” in 
the opening paragraph and in present sub- 
division (4) of subsection (a), repealed 
former subdivision (4) of subsection (a), 


; 1943, c. 400, s. 4; 1945, c. 708, s. 4; 
CHLITOGse3,) 


redesignated former subdivision (5) as (4) 
and deleted “or corporation” following 
“any person” therein, repealed former sub- 
sections (c) and (f) and redesignated for- 
mer subsections (d) and (e) as (c) and 
(d) respectively. See Editor’s note to § 
105-133. 


§ 105-153: Repealed by Session Laws 1967, c. Pil OserS: 


Editor’s Note. — The repeal is effective 
for all taxable years beginning on or after 
Jan. 1, 1967. See Editor’s note to § 105-133. 


For present statute covering the subject 
matter of the repealed section, see § 105- 
Gd. 


§ 105-154. Information at the source.—(a) Every individual, partner- 
ship, corporation, joint-stock company or association, or insurance company, be- 
ing a resident or having a place of business or having one or more employees, 
agents or other representatives in this State, in whatever capacity acting, includ- 
ing lessors or mortgagors of real or personal property, fiduciaries, employers, and 
all officers and employees of the State or of any political subdivision of the State 
and all officers and employees of the United States of America or of any political 
subdivision or agency thereof having the control, reccipt, custody, disposal, or pay- 
ment of interest (other than interest coupons payable to bearer), rent, salaries, 
wages, premiums, annuities, compensations, remunerations, emoluments or other 
fixed or determinable annual or periodical gains, profits, and incomes paid or pay- 
able during any year to any taxpayer, shall make complete return thereof to the 
Commissioner of Revenue under such regulations and in such form and manner 
and to such extent as may be prescribed by him. The filing of any report in com- 
pliance with the provisions of this section by a foreign corporation shall not con- 
stitute an act in evidence of and shall not be deemed to be evidence that such 


corporation is doing business in this State. 


(b) Every partnership having a place of business in the State shall make a re- 
turn, stating specifically the items of its gross income and the deductions allowed 
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by this division, and shall include in the return the names and addresses of the 
individuals who would be entitled to share in the net income if distributable, and 
the amount of the distributive share of each individual, together with the distribu- 
tive shares of corporation dividends. The return shall be signed by one of the 
partners under affirmation in the form prescribed in § 105-155 of this division, and 
the same penalties prescribed in G.S. 1€5-236 shall apply in the event of a willful 
misstatement. (1939, c. 158, s. 328; 1945, c. 708, s. 4; 1957, c. 1340, s. 4; 1967, 
cilil0, s..3.) 


Editor’s Note.— 

The 1967 amendment, applicable to all 
taxable years beginning on or after Jan. 1, 
1967, deleted “above exemptions allcwed 
in this article’ following “incomes” near 
the end of the first sentence of subsection 


two places in subsection (b), substituted 
“G.S. 105-236” for “§ 105-155” near the 
end of subsection (b) and deleted former 
subsection (c), relating to information as 
to corporate dividends. See Editor’s note 
to § 105-133. 


(a), substituted “division” for “article” in 


§ 105-155. Time and place of filing returns.—Returns shall be in such 
form as the Commissioner of Revenue may from time to time prescribe, and shall 
be filed with the Commissioner at his main office, or at any branch office which 
he may establish. The return of every person reporting on a calendar year basis 
shall be filed on or before the fifteenth day of April in each year, and the retura 
of every person reporting on a fiscal year basis shall be filed on or before the fif- 
teenth day of the fourth month following the close of the fiscal year. In case of 
sickness, absence, or other disability or whenever in his judgment good cause ex- 
ists, the Commissioner may allow further time for filing returns. 


There shall be annexed to the return the affirmation of the taxpayer making 
the return in the following form: “Under fenalties prescribed by law, I hereby 
affirm that to the best of my knowledge and belief this return, including any ac- 
companying schedules and statements, is true and complete. (If prepared by a 
person other than taxpayer, his affirmation is based on all information of which 
he has any knowledge.)” The Commissioner shall cause to be prepared blank 
forms for the said returns, and shall cause them to be distributed throughout the 
State, and to be furnished upon application; but failure to receive or secure the 
form shall not relieve any taxpayer from the obligation of making any return 
herein required. (1939, c. 158, s. 329; 1943, c. 400, s. 4; 1951, c. 643, s. 4; 1953, 
Cel Oe idl 055 ce 17, sl 1957,-c.1340, s. 4° 19635, c, 1169, s, 23° 1967, 
Bellis.) 

Editor’s Note.— 

The 1967 amendment, applicable to all 
taxable years beginning on or after Jan. 1, 
1967, deleted the former third and fifth 


sentences of the first paragraph, relating 
to corporations, and rewrote the form of 
the affidavit in the second paragraph. See 
Editor’s note to § 105-133. 


§ 105-156. Failure to file returns; supplementary returns. — If the 
Commissioner of Revenue shall be of the opinion that any taxpayer has failed to 
file a return or to include in a return filed, either intentionally or through error, 
items of taxable income, he may require from such taxpayer a return or supple- 
mentary return, under oath, in such form as he shall prescribe, of all the items 
of income which the taxpayer received during the year for which the return is 
made, whether or not taxable under the provisions of this division. If from a sup- 
plementary return or otherwise the Commissioner finds any items of income, tax- 
able under this division, have been omitted from the original return, or any items 
returned as taxable that are not taxable, or any item of taxable income overstated, 
he may require the items so omitted to be disclosed to him under oath of the 
taxpayer, and to be added to or deducted from the original return. Such supple- 
mentary return and the correction of the original return shall not relieve the tax- 
payer from any of the penalties to which he may be liable under any provision of 
G.S. 105-236, The Commissioner may proceed under the provisions of § 105-241.1, 
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whether or not he requires a return or a supplementary return under this section. 
(1939 96,1158; 823302 1959.0; 125998; $5 1967, col LlOys739 
Editor’s Note.— in the first and second sentences and “G.S. 
The 1967 amendment, applicable to all 105-236” for “this article” in the third sen- 
taxable years beginning on or after Jan. 1, tence. See Editor’s note to § 105-133. 
1967, substituted “division” for “article” 


§ 105-156.1. Effective dates of 1957 amendments to article 4, — 
Except as otherwise expressly provided herein, the amendments to this article 
by Session Laws 1957, c. 1340, s. 4, shall take effect for income years beginning 
on or after January first, one thousand nine hundred fifty-seven. (1957, c. 1340, 
eg 6S, oY deacons Bs LO tS 

Editor’s Note. — The 1967 amendment, of this section relating to determination of 
applicable to all taxable years beginning corporate income years beginning or end- 
on or after Jan. 1, 1967, repealed provisions ing in 1957. See Editor’s note to § 105-133. 


§ 105-157. Time and place of payment of tax.—(a) Except as other- 
wise provided in this section and in article 4A of this chapter, the full amount of the 
tax payable as shown on the face of the return shall be paid to the Commissioner 
‘of Revenue at the office where the return is filed at the time fixed by law for fil- 
ing the return. 

(b) The tax may be paid with uncertified check during such time and under 
such regulations as the Commissioner of Revenue shall prescribe; but if a check 
so received is not paid by the bank on which it is drawn, the taxpayer by whom 
such check is tendered shall remain liable for the payment of the tax and for all 
legal penalties the same as if such check had not been tendered. (1939, c. 158, 
8. 532; 1943,c. 400, s.'451947)'c) 501, SAM O51 "cots see 4 1 O55e cules 
2; 1959, c. 1259, 's, 2; 1963; ¢.51169) 92+ 1967 Me e7020e de el Ose 

Editor’s Note.— Jan. 1, 1967, deleted a reference to article 
The first 1967 amendment, effective for 4B near the beginning of subsection (a), 
income years beginning on or after Jan. 1, and deleted the former second and third 
1967, added a proviso at the end of the for- paragraphs of that subsection, relating to 
mer third paragraph of subsection (a). corporations and deferred payments. See 
‘he second 1967 amendment, applicable Editor’s note to § 105-133. 
to all taxable years beginning on or after 


§ 105-159, Corrections and changes.—If the amount of the net income 
for any year of any taxpayer under this division, as reported or as reportable to the 
United States Treasury Department, is changed, corrected, or otherwise deter- 
mined by the Commissioner of Internal Revenue or other officer of the United 
States of competent authority, such taxpayer, within two (2) years after receipt 
of internal revenue agent’s report or supplemental report reflecting the corrected 
or determined net income shall make return under oath or affirmation to the Com- 
missioner of Revenue of such corrected, changed or determined net income. In 
making any assessment or refund under this section, the Commissioner shall con- 
sider all facts or evidence brought to his attention, whether or not the same were 
considered or taken into account in the federal assessment or correction. If the 
taxpayer fails to notify the Commissioner of Revenue of assessment of additional 
tax by the Commissioner of Internal Revenue, the statute of limitations shall not 
apply. The Commissioner of Revenue shall thereupon proceed to determine, from 
such evidence as he may have brought to his attention or shall otherwise acquire, 
tke correct net income of such taxpayer for the fiscal or calendar year, and if 
there shall be any additional tax due from such taxpayer the same shall be as- 
sessed and collected; and if there shall have been an overpayment of the tax the 
said Commissioner shall, within thirty days after the final determination of the 
met income of such taxpayer, refund the amount of such excess: Provided, that 
any taxpayer who fails to comply with this section as to making report of such 
change as made by the federal government within the time specified shall be sub- 
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ject to all penalties as provided in § 105-236, in case of additional tax due, and 
shall forfeit his rights to any refund due by reason of such change. 

When the taxpayer makes the return reflecting the corrected net income as 
required by this section, the Commissioner of Revenue shall make assessments or 
refunds based thereon within three (3) years from the date the return required 
by this section is filed and not thereafter. When the taxpayer does not make 
the return reflecting the corrected net income as required by this section but the 
Department of Revenue receives from the United States government or one of 
its agents a report reflecting such corrected net income, the Commissioner of Rev- 
enue shall make assessments for taxes due hased on such corrected net income 
within five (5) years from the date the report from the United States government 
or its agent is actually received and not thereafter. 

Nothing in this section shall be construed as preventing the Commissioner of 
Revenue from making an assessment immediately following the receipt from any 
source of information concerning the correction, change in, or determination of 
net income of a taxpayer by the United States government. The assessment of 
tax or additional tax under this section shall not be subject to any statute of 
limitations except as provided in this section. (1939, c. 158, s. 334; 1947, c. 501, 
Se hl O40 ee 3928.3 519577: /1540, ise 14+ 1963, 169s. 24196221110, 
eras) 

Editor’s Note,— 

The 1967 amendment, applicable to all 
taxable years beginning on or after Jan. 1, 
1967, substituted “division” for “article” 
near the beginning of the section, deleted 


the former second paragraph, relating to 
interest on refunds and assessments, and 
added the present third paragraph. See 
Editor’s note to § 105-133, 


Diviston III. Income Tax—Esratts, Trust's, AND BENEFICIARIES. 


§ 105-160. Short title.—This division shall be known and may be cited 
as the Income Tax Act for Estates, Trusts, and Beneficiaries, (196 7a C seb 
Beds) 


Editor’s Note. — Session Laws 1967, c. 
1110, s. 3, applicable to all taxable years 
beginning on or after Jan. 1, 1967, exten- 
sively revised and amended this article, di- 
viding it into three divisions: I. Corpora- 
tion Income Tax, containing §§ 105-130 to 
105-130.21; II. Individual Income ‘Tax, 
containing §§ 105-133 to 105-159; and III. 
Income Tax—Estates, Trusts, and Bene- 
ficiaries, containing §§ 105-160 to 105-163. 
Division III, §§ 105-160 through 105-163, 
is new with the 1967 act, former §§ 105-160 
and 105-162 having been repealed by Ses- 
sion Laws 1957, c. 1340, s. 10, former § 105- 
161 having been repealed by Session Laws 


1959, c. 1259, s. 9, and former § 105-163 
having been repealed by Session Laws 1955, 
c. 1350, s. 14. Present §§ 105-161 and 105- 
162 contain certain provisions similar to 
those appearing in §§ 105-130 through 105- 
159 prior to the 1967 act, and the historica) 
citations to the old sections containing 
similar provisions have been added to the 
new. 

Section 16, c. 1110, Session Laws 1967, 
provides: “This act shall not affect the lia- 
bility of any taxpayer arising prior to the 
effective date of the applicable section 
hereof.” 


§ 105-161. Estates and trusts.——(a) Imposition of the Tax.—The tax 
imposed by this division shall apply to the taxable income of estates and trusts in- 


cluding: 


(1) Income accumulated in trust for the benefit of unborn or unascertained 
individuals or individuals with contingent interest, and income accumu- 
lated or held for future distribution under the terms of the will or 


trust; 


(2) Income which is to be distributed currently by the fiduciary to the bene- 


ficiaries ; 


(3) Income received by estates of deceased individuals during the period of 
administration or settlement of the estate ; and 
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(4) Income which, in the discretion of the fiduciary, may be either distrib- 
uted to the beneficiaries or accumulated. 


(b) Computation and Payment.—The net taxable income of an estate or a 
trust shall be determined in the same manner as provided in division II of this 
article for an individual except as otherwise provided in this section. The tax 
shall be at the same rates as provided in G.S. 105-136 for individuals and shall 
be computed on that portion of undistributed net income of an estate or trust 
which is for the benefit of a resident of this State, or for the benefit of a non- 
resident to the extent that such income is derived from an established business 
or from an investment in tangible property located in this State. The tax so com- 
puted shall be paid by the fiduciary responsible for administering the estate or 
trust. 


(c) Definitions.—For the purpose of this section the words and phrases de- 
fined in division II of article 4 shall have the same meanings prescribed to them 
in that division. In addition, the following words and phrases when used in this 
section, shall, for the purpose of this section, have the meanings respectively pre- 
scribed to them in this subsection, except in those instances where the context 
clearly indicates a different meaning : 


(1) Distributable Net Income: The taxable income of the estate or trust 
computed with the following modifications : 

a. No deduction shall be taken under subsection (d) (5) and (d) 
(6) of this section (relating to additional deductions). 

b. No deduction shall be taken under subsection (d) (7) of this 
section (relating to personal exemption). 

c. Gains from the sale or exchange of property shall be excluded 

to the extent that such gains are allocated to corpus and are 
not (1) paid, credited, or required to be distributed to any bene- 
ficiary during the taxable year, or (ii) paid, permanently set 
aside, or to be used for the purposes specified in subsection (d) 
(4) of this section. 
Losses from the sale or exchange of property shall be excluded 
except to the extent such losses are taken into account in de- 
termining the amount of gains from the sale or exchange of 
property which are paid, credited or required to be distributed 
to any beneficiary during the taxable year. 

d. For purposes only of trusts described in subsection (d) (5) of 
this section which are required to distribute current income 
only, there shall be excluded those items of gross income con- 
stituting extraordinary dividends or taxable stock dividends 
which the fiduciary, acting in good faith, does not pay or credit 
to any beneficiary by reason of his determination that such divi- 
dends are allocable to corpus under the terms of the governing 
instrument and applicable State law. 


e. There shall be included any tax-exempt interest to which G.S. 
105-141 (b) (4) applies, reduced by any amounts which would 
be deductible in respect of disbursement allocated to such in- 
terest but for the provisions of G.S. 105-147 (5). 

If the estate or trust is allowed a deduction under subsection 
(d) (4) of this section, the amount of the modifications speci- 
fied in subsection (c) (1) e above shall be reduced to the ex- 
tent that the amount of income which is paid, permanently set 
aside, or to be used for the purposes specified in subsection (d) 
(4) of this section is deemed to consist of items specified in sub- 
section (c) (1) e. For this purpose, such amount shall (in the 
absence of specific provisions in the governing instrument) be 
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deemed to consist of the same proportion of each class of items 
of income of the estate or trust as the total of each class bears 
to the total of all classes. 

* when not preceded by the words “taxable,” 
“distributable net,” “undistributed net,” or “gross,” means the amount 
of income of the estate or trust for the taxable year determined un- 
der the terms of the governing instrument and applicable State law. 
Items of gross income constituting extraordinary dividends or taxable 
stock dividends which the fiduciary, acting in good faith, determines 
to be allocable to corpus under the terms of the governing instrument 
and applicable State law shall not be considered income. 

“taxable income” means the gross income 
as defined in G.S. 105-141 less the deductions and exemptions allowed 
by this section. 


9? 66 


(4) Beneficiary: Any heir, legatee, devisee, and any other person, firm or 


corporation who acquires under any governing instrument the right 
to receive income from any estate or trust. 


(d) Deductions.—(1) Allowable Deductions: Except as otherwise provided in 


this section, the same deductions allowed individuals under G.S. 105- 
147 shall be allowed in computing the net income of an estate or trust. 


(2) Deduction for Depreciation and Depletion: In case of property held in 


trust, the deduction for depreciation and depletion shall be appor- 
tioned between the income beneficiaries and the trustee in accordance 
with the instrument creating the trust, or in the absence of such pro- 
visions, on the basis of the trust income allocable to each. In the case 
of an estate, the allowable depreciation deduction shall be apportioned 
between the estate and the heirs, legatees, and devisees on the basis of 
the portion of the income of the estate allocable to each. 


(3) Double Deduction Not Allowed: Amounts allowable under G.S. 105-9 as 


a deduction in computing the taxable estate of a decedent for inheri- 
tance tax purposes shall not be allowed as a deduction in computing 
the taxable income of the estate, unless there is filed, within the time 
and in the manner and form prescribed by the Commissioner of Rev- 
enue, a statement that the amounts have not been allowed as deduc- 
tions under G.S. 105-9 and a waiver of the right to have such amounts 
allowed as deductions under G.S. 105-9. This subdivision shall not 
apply with respect to deductions allowed under G.S. 105-142.1 (e) (re- 
lating to income in respect of decedents). 


(4) Amounts Paid or Permanently Set Aside for Charity: 


a. Deduction: In determining the net income of an estate or trust 
for purposes of this section (other than a trust described in sub- 
section (d) (5) of this section), there shall be allowed as a de- 
duction in computing the taxable income of the estate or trust 
(in lieu of the deductions allowed by G.S. 105-147 (15) and 
(16)) any amount of the gross income, without limitation, 
which pursuant to the terms of the governing instrument is, 
during the taxable year, paid or permanently set aside for a 
religious, charitable, scientific, literary, or educational purpose 
or for the prevention of cruelty to children or animals, or for 
a distributee specified in G.S. 105-147 (15) or G.S. 105-147 

16). 

b. HL ts on Deduction: 

1. Trade or Business Income: In computing the deduction al- 
lowable under paragraph a of this subdivision to a trust, 
no amount otherwise allowable under paragraph a shall 
be allowable as a deduction with respect to income of 
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the taxable year which is allocable to its unrelated busi- 
ness income for such year. For purposes of the preced- 
ing sentence, the term “unrelated business income” means 
an amount equal to the amount which, if such trust were 
exempt from tax under subsection (f) (1) of this sec- 
tion, would be computed as its unrelated business tax- 
able income under subsection (f) (2) of this section, 
(relating to income derived from certain business activi- 
ties). 

2. Prohibited Transactions: The amount otherwise allowable 
under paragraph a of this subdivision as a deduction shall 
not be allowable if the trust has engaged in a prohibited 
transaction. For purposes of this subdivision, the term 
“prohibited transaction” means any transaction after Jan- 
uary 1, 1967, in which any trust while holding income or 
corpus which has been permanently set aside or is to be 
used exclusively for charitable or other purposes de- 
scribed in paragraph a of this subdivision: 

I, Lends any part of such income or corpus, without 
receipt of adequate security and a reasonable 
rate of interest, to; 

II. Pays any compensation from such income or cor- 
pus, in excess of a reasonable allowance for sal- 
aries or other compensation for personal ser- 
vices actually rendered, to; 

III, Makes any part of its services available on a 
preferential basis to ; 

IV. Uses such income or corpus to make any substan- 
tial purchase of securities or any other property, 
for more than an adequate consideration in 
money or money’s worth from; 

V. Sells any substantial part of the securities or other 
property comprising such income or corpus, for 
less than an adequate consideration in money or 
money’s worth, to; or 

VI. Engages in any other transaction which results 
in a substantial diversion of such income or 
corpus to; 

the creator of such trust; any person who has made a 
substantial contribution to such trust; a member of a 
family (including for these purposes brothers and sisters, 
whether by whole or half blood, spouse, ancestors, and 
lineal descendants) of an individual who is the creator 
of the trust or who has made a substantial contribution 
to the trust; or a corporation controlled by any such 
creator or person through the ownership, directly or in- 
directly, of fifty percent (50%) or more of the total com- 
bined voting power of all classes of stock of the corpora- 
tion. 

The amount otherwise allowable under paragraph a 
of this subdivision as a deduction shall be denied by rea- 
son of having engaged in a prohibited transaction only 
for taxable years after the taxable year during which the 
trust is notified by the Commissioner of Revenue that it 
has engaged in such transaction, unless such trust en- 
tered into such prohibited transaction with the purpose 
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of diverting such corpus or income from the purposes de- 
scribed in paragraph a of this subdivision, and such trans- 
action involved a substantial part of such corpus or in- 
come, Provided, that if the deduction of any trust under 
paragraph a has been denied as herein provided, such 
trust, with respect to any taxable year following the tax- 
able year in which notice is received of denial of the de- 
duction under paragraph a, may, in such manner as pre- 
scribed by the Commissioner of Revenue, file claim for 
the allowance of the unlimited deduction under paragraph 
a, and if the Commissioner of Revenue is satisfied that 
such trust will not knowingly again engage in a prohib- 
ited transaction the denial of the deduction provided here- 
in shall not apply with respect to the taxable years after 
the year in which such claim is filed. 

3. Accumulated Income: If the amounts permanently set 
aside, or to be used exclusively for the charitable and 
other purposes described in paragraph a of this subdivi- 
sion during the taxable year or any prior taxable year 
and not actually paid out by the end of the taxable year: 

I. Are unreasonable in amount or duration in order to 
carry out such purposes of the trust; 

II. Are used to a substantial degree for purposes other 
than those prescribed in paragraph a of this sub- 
division ; or 

III. Are invested in such manner as to jeopardize the 
interests of the religious, charitable, scientific, 
etc., beneficiaries, 

the amount otherwise allowable under paragraph a of 
this subdivision shall be limited to the amount actually 
paid out during the taxable year. 

(5) Deduction for Trusts Distributing Current Income Only: 

a. Deduction: In the case of any trust the terms of which provide 
that all of its income is required to be distributed currently, and 
do not provide that any amounts are to be paid, permanently 
set aside, or used for the purposes specified in subsection (d) 
(4) of this section (relating to deduction for charitable, etc., 
purposes), there shall be allowed as a deduction in computing 
the taxable income of the trust the amount of the income for 
the taxable year which is required to be distributed currently. 
This subdivision shall not apply in any taxable year in which 
the trust makes distributions other than amounts of income re- 
quired to be distributed currently. 

b. Limitation on the Deduction: If the amount of income required 
to be distributed currently exceeds the distributable net income 
of the trust for the taxable year, the deduction shall be limited 
to the amount of the distributable net income. For this purpose, 
the computation of distributable net income shall not include 
items of income which are not included in the gross income of 
the trust and the deductions allocable thereto. 

(6) Deduction for Estates and Trusts Accumulating Income or Distributing 
Corpus: 

a. Deduction: In any taxable year there shall be allowed as a de- 
duction in computing the taxable income of an estate or trust 
(other than a trust io which subsection (d) (5) applies), the 
sum of; 
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1. Any amount of income for such taxable year required to 
be distributed currently (including any amount required 
to be distributed which may be paid out of income or 
corpus to the extent such amount is paid out of income 
for such taxable year) : and 

2. Any other amounts properly paid, credited, or required to 
be distributed for such taxable year. In no case shall this 
deduction exceed the distributable net income of the es- 
tate or trust. 

b. Character of Amounts Distributed: The amount determined un- 
der paragraph a shall be treated as consisting of the same pro- 
portion of each class of items entering into the computation of 
distributable net income of the estate or trust as the total of 
each class bears to the total distributable net income of the es- 
tate or trust in the absence of the allocation of different classes 
of income under the specific terms of the governing instrument. 
In the application of the preceding sentence, the items of de- 
duction entering into the computation of distributable net in- 
come (including the deduction allowed under subsection (d) 
(4)) shall be allocated among the items of distributable net in- 
come in such manner as may be prescribed by the Commissioner 
of Revenue. 

c. Limitation on the Deduction: No deduction shall be allowed un- 
der paragraph a in respect of any portion of the amount allowed 
as a deduction under that paragraph (without regard to this 
paragraph) which is treated under paragraph b as consisting 
of any items of distributable net income which are not included 
in the gross income for the estate or trust. 

d. Exclusion: There shall not be included as amounts falling with- 
in subsection (d) (6) of this section: 

1. Any amount which, under the terms of the governing in- 
strument, is properly paid or credited as a gift or be- 
quest of a specific sum of money or of specific property 
and which is paid or credited all at once or in not more 
than three installments. For this purpose, an amount 
which can be paid or credited only from the income of the 
estate or trust shall not be considered as a gift or bequest 
of a specific sum of money. 

Z. Any amount paid or permanently set aside or otherwise 
qualifying for the deduction provided in subsection (d) 
(4) of this section. 

3. Any amount paid, credited, or distributed in the taxable 
year, if subsection (d) (5) or (d) (6) applied to such 
amount for a preceding taxable year of an estate 
or trust because credited or required to be distributed 
in such preceding taxable year. 

e. Separate Shares Treated as Separate Trusts. For the sole pur- 
pose of determining the amount of distributable net income in 
the application of subsection (d) (6) of this section and sub- 
section (b) of G.S. 105-162, in the case a single trust having 
more than one beneficiary substantially separate and indepen- 
dent shares of different beneficiaries in the trust shall be treated 
as separate trusts. The existence of such substantially separate 
and independent shares and the manner of treatment as separate 


trusts shall be determined as prescribed by the Commissioner 
of Revenue. 
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(7) Deduction for Personal Exemption: The following personal exemption 
deductions shall be allowed under this section: 


a. An estate shall be allowed a deduction of one thousand dollars 
($1,000.00). 

b. A trust which, under its governing instrument, is required to dis- 
tribute all of its income currently shall be allowed a deductien 
of five hundred dollars ($500.00). 

c. All other trusts shall be allowed a deduction of two hundred dol- 
lars ($200.00). 


(8) Deductible Dividends: Where dividend income is received by a fiduciary 
of an estate or trust and is distributed or distributable to a beneficiary 
during the taxable year so that it is includible in the gross income 
of the beneficiary for that taxable year, the dividends or the portion of 
such dividends which would be deductible to an individual under the 
provisions of subdivision (7) of G.S. 105-147 shall be deductible by 
such beneficiary during that taxable year. If the portion of the divi- 
dend income distributable to the beneficiary cannot be determined un- 
der the governing instrument, the amount of the deduction by the bene- 
ficiary shall be that amount which bears the same ratio to the total of 
the deductible portion of all dividends received by the estate or trust 
as the amount of income received by the beneficiary bears to the dis- 
tributable net income of the estate or trust, except that in no case 
may the deduction claimed by the beneficiary under this subsection 
exceed the income distributed or required to be distributed to him 
from the estate or trust during the taxable year. 

(9) Apportionment of Deductions: Deductions allowable under this section 
shall be apportioned between the beneficiaries and the trust or estate 
in such manner as prescribed by the Commissioner of Revenue unless 
otherwise provided in this section. 

(10) The Standard Deduction: The standard deduction allowed individuals 
under subdivision (22) of G.S, 105-147 shall not be allowed an estate 
or trust. 

(e) Returns.—(1) Returns with respect to income taxes, showing therein spe- 
cifically the items of gross income, the deductions allowed by this 
section, and such other facts as the Commissioner of Revenue may re- 
quire, shall be made for the following : 

a. Every estate subject to the tax imposed by this section the gross 
income of which for the taxable year is in excess of one thou- 
sand dollars ($1,000.00). The return of an estate shall be made 
by the fiduciary thereof. 

b. Every trust having for the taxable year any taxable income sub- 
ject to the tax imposed by this section, or having gross income 
of one thousand dollars ($1,000.00) or over, regardless of the 
amount of taxable income. The return for a trust shall be made 
by the fiduciary thereof. 

c. Every estate or trust of which any beneficiary is a nonresident 
when such estate or trust has income subject to tax under this 
section. 

(2) Every trust claiming a charitable, etc., deduction under subsection (d) 
(4) of this section for the taxable year shall furnish such information 
with respect to such taxable year as the Commissioner of Revenue may 
by forms or some other manner prescribe, setting forth: 

a. The amount of the charitable, etc., deductions taken under sub- 
section (d) (4) of this section within such year (showing sep- 
arately the amount of such deduction which was paid out and 
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the amount which was permanently set aside for charitable, etc., 
purposes during such year), 

b. The amount paid out within such year which represents amounts 
for which charitable, etc., deductions under subsection (d) (4) 
of this section have been taken in prior years, 

c. The amount for which charitable, etc., deductions have been taken 
in prior years but which has not been paid out at the begin- 
ning of such year, 

d. The amount paid out of principal in the current and prior years 
for charitable, etc., purposes, 

e. The total income of the trust within such year and the expenses 
attributable thereto, and 

f. A balance sheet showing the assets, liabilities, and net worth of 
the trust as of the beginning of such year. 


(f) Exempt Trusts.— 
(1) The following trusts shall be exempt from taxation under this division: 


a. Pension, profit-sharing, stock bonus and annuity trusts, or com- 
binations thereof, established by employers for the purpose of 
distributing both the principal and income thereof exclusively 
to eligible employees, or the beneficiaries of such employees, 
and so constituted that no part of the corpus or income may 
be used for, or diverted to, any purpose other than for the 
exclusive benefit of the employees or their beneficiaries; pro- 
vided, there is no discrimination, as to eligibility requirements, 
contributions or benefits, in favor of officers, shareholders, su- 
pervisors, or highly paid employees; provided further, that the 
interest of individual employees participating therein shall be 
irrevocable and nonforfeitable to the extent of any contribu- 
tions made thereto by such employees; and provided further, 
the Commissioner of Revenue shall be empowered to promul- 
gate rules and regulations regarding the qualification of such 
trusts for exemption under this subdivision. The exemption of 
any trust under the provisions of the federal income tax law 
shall be a prima facie basis for exemption of said trust under 
this paragraph. 

b. Any trust created for religious, charitable, scientific or educa- 
tional purposes, or for the prevention of cruelty to children or 
animals, no part of the net earnings of which inures to the 
benefit of any individual. 


(2) Trusts described in subdivision (1) of this subsection shall be subject 


to the tax provided for in this section to the following extent: Gross 
income derived by any of these trusts from any trade or business the 
conduct of which is not substantially related to the exercise or per- 
formance of those functions constituting the basis for its exemption 
in subdivision (1) of this subsection, less all deductions allowed by 
this section directly connected with carrying on such trade or busi- 
ness; provided, this paragraph shall not apply to interest, royalties, 
dividends, or rent; provided further, this paragraph shall not apply 
to any trade or business: 


a. In which substantially all of the work in carrying on such trade 
or business is performed for the trust without compensation ; or 

b. Which is the selling of merchandise, substantially all of which 
1s given to It. 


(g) Tax Credits for Income Taxes Paid to Other States.— 
(1) If a fiduciary is required to pay income tax to this State for an estate 


or a trust for which he acts, he shall be allowed a credit against the 
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taxes imposed by this section for income taxes imposed by and paid 
to another state or country on income derived from sources within 
such other state or country in accordance with the formula contained 
in subdivision (2) of this subsection and the requirements of sub- 
division (3) of this subsection. 

(2) The fraction of the gross income for North Carolina income tax pur- 
poses which is derived from sources within and subject to income tax 
in another state or country shall be ascertained and the North Caro- 
lina net income tax before credit under this subsection shall be multi- 
plied by such fraction. The credit allowed shall be either the product 
thus calculated or the income tax actually paid the other state or 
country, whichever is smaller. 

(3) Receipts showing the payment of income taxes to another state or 
country and a true copy of a return or returns upon the basis of which 
such taxes are assessed must be filed with the Commissioner of Reve- 
nue at, or prior to, the time credit is claimed. If credit is claimed on 
account of a deficiency assessment, a true copy of the notice assess- 
ing or proposing to assess the deficiency, as well as a receipt showing 
the payment of the deficiency, must be filed. 

(4) If any taxes paid to another state or country for which a fiduciary has 
been allowed a credit under this section are at any time credited or 
refunded to the fiduciary, a tax equal to that portion of the credit 
allowed for such taxes so credited or refunded shall be due and 
payable from the fiduciary within 30 days from the date of the 
receipt of the refund or the notice of the credit. If the amount of 
such tax is not paid within 30 days of receipt or notice the fiduciary 
shall be subject to the penalties and interest on delinquent payments 
provided in G.S. 105-236 and G.S. 105-241.1. 


(h) Time and Place of Filing Returns.—Returns required under the provi- 
sions of subsection (e) of this section shall be in such form as the Commissioner 
of Revenue may prescribe, and shall be filed with the Commissioner at his main 
office, or at any branch office which he may establish. The return of every fidu- 
ciary reporting on a calendar year basis shall be filed on or before the fifteenth 
day of April in each year, and the return of every fiduciary reporting on a fiscal 
year basis shall be filed on or before the fifteenth day of the fourth month fol- 
lowing the close of the fiscal year. In the case of sickness, absence, or other dis- 
ability or whenever in his judgment good cause exists, the Commissioner may 
allow further time for filing these returns. 

(i) Time and Place of Payment of Tax.— 

(1) The full amount of the tax payable as shown on the face of the return 
shall be paid to the Commissioner of Revenue at the office where the 
return is filed at the time fixed by law for filing the return. 

(2) The tax may be paid with uncertified check, but if a check so received 
is not paid by the bank on which it is drawn, the fiduciary by whom 
such check is tendered shall remain liable for the payment of the 
tax and for all penalties lawfully imposed. 

(j) Corrections and Changes.—For purposes of this section the provisions 
of G.S. 105-159 requiring an individual to report changes, corrections, or the 
determination of net income by the Internal Revenue Service shall apply also to 
fiduciaries required to file returns for estates and trusts. (1939, c. 158, ss. 314, 
315, 324, 325, 327, 332; 1941, c. 50, s. 5; c. 204, s. 1; 1943, c. 400, s. 4; 1945, ¢ 
708, s. 4; c. 752, s. 3; 1947, c. 501, s. 4; 1949, c. 392, s. 3; c 1173; 1951, ¢. 
643, s. 4; c. 937, s. 1; 1955, c. 17, s. 2; c. 1313, s. 1; 1957, c. 1340, s. 4; 1959, 
c. 1259, ss. 2, 4; 1963, c. 1169, s. 2; 1967, c. 1110, s. 3.) 

Cross Reference.—See Editor’s note to Editor’s Note.—Prior to the revision of 
§ 105-160. this article by Session Laws 1967, e. 1110, 
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s. 3, provisions identical to paragraph a, 
subdivision (1), subsection (f), of this sec- 
tion appeared in subdivision (10), subsec- 
tion (a), of § 105-138. Section 105-138 was 
repealed by c. 1110. Session Laws 1967, c. 
1252, s. 1, amended § 105-138 by adding 
the following sentence to subdivision (10), 
subsection (a): 

“For purposes of this section the term 
‘trusts’ shall include retirement plans 
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adopted by self-employed individuals or 
owner-employees, and the term ‘employ- 
ers’ shall include self-employed individuals 
or owner-employees.” 

Section 3, c. 1252, Session Laws 1967, 
provides: “This act shall be effective on and 
after the date of enactment and shall apply 
to all contributions made to a retirement 
plan by a self-employed individual or an 
owner-employee after January 1, 1969.” 


§ 105-162. Beneficiaries of estates and trusts.—(a) Beneficiaries of 
Trusts Distributing Current Income Only.— 

(1) Inclusion of Income: Subject to the provisions of subdivision (2) be- 
low the amount of income for the taxable year required to be dis- 
tributed currently by a trust described in G.S. 105-161 (d) (5) shall 
be included in the gross income of the beneficiaries to whom the in- 
come is required to be distributed, whether distributed or not. If 
such amount exceeds the distributable net income, there shall be 
included in the gross income of each beneficiary an amount which 
bears the same ratio to distributable net income as the amount re- 
quired to be distributed to such beneficiary bears to the amount of 
income required to be distributed to all beneficiaries. 

(2) Character of Amounts: The amounts specified in subdivision (1) above 
shall have the same character in the hands of the beneficiary as in 
the hands of the trust. For this purpose, the amounts shall be treated 
as consisting of the same proportion of each class of items entering 
into the computation of distributable net income of the trust as the 
total of each class bears to the total distributable net income of the 
trust, unless the terms of the trust specifically allocate different classes 
of income to different beneficiaries. In the application of the preced- 
ing sentence, the items of deduction entering into the computation 
of distributable net income shall be allocated among the items of dis- 
tributable net income in the manner prescribed by the Commissioner 


of Revenue. 


(3) Different Taxable Years: If the taxable year of a beneficiary is differ- 
ent from that of the trust, the amount which the beneficiary is re- 
quired to include in gross income in accordance with the provisions 
of this subdivision shall be based upon the amount of income of the 
trust for any taxable year or years of the trust ending with or within 


his taxable year. 


(b) Beneficiaries of Estates and Trusts Accumulating Income or Distribut- 


ing Corpus.— 


(1) Inclusion of Income: Subject to subdivision (2) below, there shall be 
included in the gross income of a beneficiary to whom an amount 
specified in G.S. 105-161 (d) (6) is paid, credited, or required to 
be distributed by an estate or trust described in G.S. 105-161 (d) (6) 
the sum of the following amounts: 

a. The amount of income for the taxable year required to be dis- 
tributed currently to such beneficiary, whether distributed or 
not. If the amount of income required to be distributed cur- 
rently to all beneficiaries exceeds the distributable net income 


(computed without the deduction allowed by G.S. 


105-161 


(d) (4) relating to deduction for charitable, etc., purposes) 
of the estate or trust, then, in lieu of the amount provided 
in the preceding sentence, there shall be included in the gross 
income of the beneficiary an amount which bears the same 
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ratio to distributable net income (as so computed) as the 
amount of income required to be distributed currently to such 
beneficiary bears to the amount required to be distributed cur- 
rently to all beneficiaries. For purposes of this subdivision, 
the phrase “the amount of income for the taxable year re- 
quired to be distributed currently” includes any amount re- 
quired to be paid out of income or corpus to the extent such 
amount is paid out of income for such taxable year. 
b. All other amounts properly paid, credited, or required to be dis- 
tributed to such beneficiary for the taxable year. If the sum of 
1, The amount of income for the taxable year required to 
be distributed currently to all beneficiaries, and 
2. All other amounts properly paid, credited, or required to 
be distributed to all beneficiaries exceeds the distribu- 
table net income of the estate or trust, then, in lieu of 
the amount provided in the preceding sentence, there 
shall be included in the gross income of the beneficiary 
an amount which bears the same ratio to the distribu- 
table net income (reduced by the amounts specified in 
1) as the other amounts properly paid, credited or re- 
quired to be distributed to the beneficiary bear to the 
other amounts paid, credited, or required to be distrib- 
uted to all beneficiaries. 


(2) Exclusions: There shall not be included as amounts falling within sub- 


division (1) above any amounts described in G.S. 105-161 (d) 
(6) d. 


(3) Character of Amounts: The amounts determined under subdivision aig) 


above shall have the same character in the hands of the beneficiary as 
in the hands of the estate or trust. For this purpose, the amounts shall 
be treated as consisting of the same proportion of each class of items 
entering into the computation of distributable net income as the total 
of each class bears to the total distributable net income of the estate 
or trust unless the terms of the governing instrument specifically allocate 
different classes of income to different beneficiaries. In the applica- 
tion of the preceding sentence, the items of deduction entering into 
the computation of distributable net income (including the deduction 
allowed under G.S. 105-161 (d) (4) (relating to deduction for chari- 
table, etc., purposes) ) shall be allocated among the items of distrib- 
utable net income in the manner prescribed by the Commissioner of 
Revenue. In the application of this subdivision to the amount deter- 
mined under subdivision (1) a above, distributable net income shall 
be computed without regard to any portion of the deduction under 
G.S. 105-161 (d) (4) which is not attributable to income of the tax- 
able year, 


(4) Different Taxable Years: If the taxable year of a beneficiary is differ- 


ent from that of the estate or trust, the amount to be included in the 
gross income of the beneficiary shall be based on the distributable net 
income of the estate or trust and the amounts properly paid, credited, 
or required to be distributed to the beneficiary during any taxable 
year or years of the estate or trust ending with or within his tax- 
able year. 


(c) Deduction on Termination of Estate or Trust.—If on the termination of 
an estate or trust, the estate or trust has (i) an unused carryover loss allowable 
under the provisions of G.S. 105-147 (9) d, or (ii) for the last taxable year of 
the estate or trust, deductions (other than the deductions allowable under G.S. 
105-161 (d) (4) relating to deductions for charitable, etc., purposes, or personal 


143 


§ 105-163 GENERAL STATUTES OF NorTH CAROLINA § 105-163 


exemption) in excess of gross income for such year, then such losses shall be 
allowed as a deduction, in such manner as may be prescribed by the Commis- 
sioner of Revenue, to the beneficiaries succeeding to the property of the estate 
or trust in the proportion of their respective shares in the property distributed. 


(d) Definitions—For purposes of this section the words and phrases defined 
in G.S. 105-161 (c) shall have the same meanings prescribed to them in that 
subsection. 


(e) Tax Credits for Income Taxes Paid to Other States—A resident bene- 
ficiary of an estate or trust who is taxed under the provisions of division II on 
income from an estate or trust determined to be includible in his gross income 
under this section shall be allowed a credit against such tax for income taxes paid 
by the fiduciary to another state or country on such income in accordance with 
the formula contained in subsection (g) (2) of G.S. 105-161 and the require- 
ments of subsection (g) (3) of G.S. 105-161; provided, that if any taxes paid 
to another state or country for which a beneficiary has been allowed credit under 
this section are at any time credited or refunded to the beneficiary, a tax equal to 
that portion of the credit allowed for such taxes so credited or refunded shall be 
due and payable from the beneficiary within 30 days from the date of receipt of the 
refund or notice of the credit. If the amount of such tax is not paid within 30 
days of receipt or notice the beneficiary shall be subject to the penalties and in- 
terest on delinquent payments provided in G.S. 105-236 and G.S. 105-241.1. 
(1939, c. 158, ss. 318, 326; 1941, c. 50; s-5; 1943, c,400, s. 4+ 1945. co. 708 
8.45°1040, ch 392, 8. 33 1951; c. 045, 54 05, ce Lee ale Lo enn et 
Su 31 005,.C. 109 Nis. AOG/@ Cre bl Oma) 


Cross Reference.—See Editor’s note to 
§ 105-160. 


§ 105-1638. Grantor trusts.—(a) Trust Income, Deductions, and Credits 
Attributable to Grantors and Others as Substantial Owners.—Where it is speci- 
fied in this section that the grantor or another person shall be treated as the 
owner of any portion of a trust, there shall then be included in computing the 
taxable income and credits of the grantor or the other person those items of income, 
deductions, and credits against tax of the trust which are attributable to that 
portion of the trust to the extent that such items would be taken into account 
under division II in computing the taxable income or credits against the tax of 
an individual. Any remaining portion of the trust shall be taxed in accordance 
with G.S. 105-161 and G.S. 105-162. 


(b) Reversionary Interests.— 


(1) The grantor shall be treated as the owner of any portion of a trust in 
which he has a reversionary interest in either the corpus or the in- 
come therefrom if, as of the inception of that portion of the trust, the 
interest will or may reasonably be expected to take effect in possession 
or enjoyment within 10 years commencing with the date of the trans- 
fer of that portion of the trust. 


(2) Subdivision (1) above shall not apply to the extent that the income of 
a portion of a trust in which the grantor has a reversionary interest 
is, under the terms of the trust, irrevocably payable for a period of 
at least two years (commencing with the date of the transfer) to a 
designated beneficiary, which beneficiary qualifies as the recipient of 
a gift or contribution under G.S. 105-147 (15) or G.S. 105-147 (16). 


(3) The grantor shall not be treated under subdivision (1) as the owner of 
any portion of a trust where his reversionary interest in such portion 
is not to take effect in possession or enjoyment until the death of 


the individual or individuals to whom the income therefrom is pay- 
able. 
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(4) Any postponement of the date specified for the reacquisition of posses- 
sion or enjoyment of the reversionary interest shall be treated as a 
new transfer in trust commencing with the date on which the post- 
ponement is effected and terminating with the date prescribed by the 
postponement. However, income for any period shall not be included 
in the income of the grantor by reason of the preceding sentence 
if such income would not be so includible in the absence of such post- 
ponement. 


(c) Other Powers of the Grantor—The grantor or other person shall be 
treated as the owner of any portion of a trust in which he has reserved for him- 
self powers other than those described in subsection (b) above to the extent that 
he is determined to be the owner of such portion under the provisions of §§ 674 
through 678 of the Internal Revenue Code of 1954 as amended unless contrary 
to the context or intent of this division. (1967, c. 1110, s. 3.) 

Cross Reference.—See Editor’s note to 
§ 105-160. 


ARTICLE 4A. 


Withholding of Income Taxes from Wages and Filing of Declarations 
of Estimated Income and Payment of Income Tax by Individuals. 


§ 105-163.1. Definitions. 
(3) “Dependent” means a dependent with respect to whom a six-hundred- 
dollar ($600.00) income tax exemption is allowed under the provi- 
sions of article 4 of this chapter. 


(1967, c. 716, s. 3.) 

Editor’s Note.— 

The 1967 amendment, effective for income 
years beginning on or after Jan. 1, 1968, 
substituted “six-hundred-dollar ($600.00)” 
for “three-hundred-dollar ($300.00)” in 
subdivision (3). 


§ 105-163.10. Withheld amounts credited to individual for calen- 
dar year.—The amount deducted and withheld under G.S, 105-163.2 during 
any calendar year from the wages of any individual shall be allowed as a credit 
to such individual against the tax imposed by G.S. 105-136, for taxable years 
beginning in such calendar year. If more than one taxable year begins in such 
calendar year such amount shall be allowed as a credit against the tax for the 
last taxable year so beginning. As a prerequisite to obtaining the credit allowed 
herein, the individual taxpayer must file with the Commissioner one copy, and 
such other copies and information as may be required by regulation, of the with- 
holding statement provided for by G.S. 105-163.7, and such withholding state- 
ment must accompany the annual income tax return required by G.S, 105-152. 
PSO 1259 snl) 1967,00.) 1110 S24.) 

Editor’s Note. — The 1967 amendment, 
applicable to all taxable years beginning 


As the rest of the section was not 
changed by the amendment, only subdivi- 
sion (3) is set out. 


Section 16, c. 1110, Session Laws 1967, 
provides: “This act shall not affect the lia- 





on or after Jan. 1, 1967, substituted “105- 
136” for “105-133” near the beginning of 
the section. 


§ 105-163.11. 


bility of any taxpayer arising prior to the 
effective date of the applicable section here- 
Oleg 


Estimated declaration of income and income tax, 


contents; when and where filed; amendments to declaration; option of 


amendment. 


(b) In the declaration required under subsection (a) above, the individual 


shall state: 
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(1) The amount which he estimates as the amount of tax for which he will 
be liable under G.S. 105-136 for the taxable year, less any credits 
to which he can reasonably be expected to be entitled under C.S. 


105-151; 


(2) The amount which he estimates will be withheld, if any, 


from wages of 


the taxpayer for the taxable year under the provisions of G.S. 105- 


1G3i2* 


(3) The excess of the amount estimated under subdivision (1) of this sub- 
section over the amount estimated under subdivision (2) of this sub- 
section, which excess for the purposes of this article shall be con- 
sidered the estimated tax for the taxable year to be paid to the Com- 


missioner directly by the individual; 


and 


(4) Such other information as may be required by the Commissioner, 


(1967, c. 1110, s. 4.) 


Editor’s Note.— 

The 1967 amendment, applicable te all 
taxabie years beginning on or after jain, Th, 
1967, repealed former subdivision (1) of 
subsection (b), requiring that the declara- 
tion shall state the taxpayer’s estimated 
total income from all sources for the tax- 
able year, redesignated former subdivisions 
(2) through (5) of subsection (oy) ae Gi) 
through (4) and substituted “105-136” for 


“105-133” in present subdivision (1). Sec- 
tion 16, c. 1110, Session Laws 1967, pro- 
vides: “This act shall not affect the liabil- 
ity of any taxpayer arising prior to the ef- 
fective date of the applicable section here- 
Ole 

As the rest of the section was not 
changed by the amendment, only subsec- 
tion (b) is set out. 


§ 105-163.13. Affirmation; penalty for false declaration. — When- 
ever any declaration, amended declaration, or information returns required under 
the provisions of this article shall be furnished to the Commissioner, there shall 
be annexed thereto the affirmation of the taxpayer, or of any other person fur- 
nishing same, in the following form: “Under penalties prescribed by law, I hereby 
affirm that to the best of my knowledge and belief this return, including any 


accompanying schedules and statements, 


is true and complete. (If prepared by a 


person other than taxpayer, his affirmation is based on all information of which he 
has any knowledge.)” Any individual who wilfully makes and subscribes a declara- 


tion, amended declaration, or return required by this article, which he does not 


believe to be true and correct as to every material matter, shall be guilty of a mis- 
demeanor, and, upon conviction thereof, shall be subject to a fine not to exceed one 
thousand dollars ($1,000.00) or imprisonment not to exceed six months, or both, 
in the discretion of the court. The Commissioner shall cause to be prepared blank 
forms for the said declarations, amended declarations and returns, and shall cause 
them to be distributed throughout the State, and to be furnished upon application ; 
but failure to receive or secure the form shall not relieve any taxpayer from the ob- 
ligation of making any declaration, amended declaration or return herein required. 


(1959, ¢. 1259, s. 1; 1967, ¢. 1110, s. 4.) 

Editor’s Note. — The 1967 amendment. 
applicable to all taxable years beginning 
on or after Jan. 1, 1967, rewrote the affir- 
mation. 


Section 16, c. 1110, Session Laws 1967, 


provides: “This act shall not affect the lia- 
bility of any taxpayer arising prior to the 
effective date of the applicable section here- 
Gia 


§ 105-163.16. Overpayment refunded. 


(c) Where there has been an overpayment (as specified in subsections (a) and 
(b) of this section) of any tax imposed under article 4 of this chapter, as disclosed 
by the taxpayer’s annual return required to be filed by article 4, the amount of 
such overpayment shall be refunded to the taxpayer ; except that overpayments of 


less than one dollar ($1.00) 


shall be refunded only 


upon receipt by the Commis- 


sioner of a written demand for such refund from the taxpayer. Every refund au- 
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thorized by this section shall be made as expeditiously as possible, and within six 
months from the date on which the annual return is filed or due to be filed, which- 
ever is later, insofar as the same is practicable; except that no refunds for over- 
payment of estimated tax shall be made by the Commissioner prior to the date on 
which the final return is filed by the taxpayer. No interest shall be paid with 
respect to any such refund if the refund is made within the six months’ period above 
referred to. Interest computed at the rate of four percent (4%) per annum shall 
be paid on refunds made after the expiration of said six months’ period, such inter- 
est to be computed from the time of the expiration of said six months’ period until 
paid. It shall not be necessary for the Attorney General or any member of his staff 
to approve such refund. The making of such refund does not absolve any taxpayer 
of any income tax liability which may in fact exist and the Commissioner may 
make any assessment for any deficiency in the manner provided in article 4 of this 
chapter. No overpayment of tax by the taxpayer shall be refunded irrespective of 
whether upon discovery or receipt of written demand if such discovery is not made 
or such demand is not received within three (3) years from the date set by the 
statute for the filing of the annual return by the taxpayer or within six (6) 
months of the payment of the tax alleged to be an overpayment, whichever date is 
the Jater., (1959, c. 1259, s: 1; 1967, c. 702,s..2.) 

Editor’s Note. — The 1967 amendment, As subsections (a) and (b) were not 
effective for income years beginning on or changed by the amendment, they are not 
after Jan. 1, 1967, substituted “less than set out. 
one dollar ($1.00)” for “fifty cents (50¢) 
or less” in the first sentence of subsection 


(2): 


S$ 105-163.19 to 105-163.21: Repealed by Session Laws 1967, c. 1110, 
e745 

Editor’s Note.—The repeals are effective provides: ‘This act shall not affect the lia- 
for all taxable years beginning on or after bility of any taxpayer arising prior to the 
Jan. 11967. effective date of the applicable section here- 

Section 16, c. 1110, Session Laws 1967, of.” 


ARTICLE 4B. 


Filing of Declarations of Estimated Income Tax and Installment 
Payments of Estimated Income Tax by Corporations. 


§ 105-163.33. Overpayment refunded.—Where there has been an over- 
payment of estimated tax, such overpayment shall be credited to the taxpayer 
and applied to the tax imposed upon such taxpayer by article 4. No refunds for 
overpayment of estimated tax shall be made by the Commissioner prior to the 
filing of the annual return required from the taxpayer under article 4, but, after 
the annual return is filed, any overpayments shall be refunded in accordance with 
the provisions of article 9. (1959, c. 1259, s. 1A; 1967, c. 1110, s. 5.) 

Editor’s Note. — The 1967 amendment, Section 16, c. 1110, Session Laws 1967, 
applicable to all taxable years beginning provides: “This act shall not affect the lia- 
on or after Jan. 1, 1967, substituted “arti- bility of any taxpayer arising prior to the 
cle 9” for “article 4” at the end of the sec- _ effective date of the applicable section here- 
tion. of.” 


ARTICLE 5. 
Schedule E. Sales and Use Tax. 


Division I. Titik, PurposE AND DEFINITIONS. 


§ 105-164.3. Definitions. 
(4) “Cost price” means the actual cost of articles of tangible personal prop- 
erty without any deductions therefrom on account of the cost of ma- 
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transportation 


charges or any expenses whatsoever. 


(5) “Engaged in business” shall mean maintaining, occupying or using per- 
manently or temporarily, directly or indirectly, or through a subsid- 
lary or agent, by whatever name called, any office, place of distribu- 
tion, sales or sample room or place, warehouse or storage place, or 
other place of business, for the selling or delivering of tangible per- 
sonal property for storage, use or consumption in this State, or per- 
manently or temporarily, directly or through a subsidiary, having any 
tepresentative, agent, salesman, canvasser or solicitor operating in this 
State in such selling or delivering, and the fact that any corporate re- 
tailer, agent or subsidiary engaged in business in this State may not 
be legally domesticated or qualified to do business in this State shall 
be immaterial. It shall also mean the maintaining in this State, either 


permanently or temporarily, 


personal property for the pur 
“Nonresident retail or wholesale merchant” shall mean every person 


(10) 


directly or through a subsidiary, tangible 
pose of lease or rental. 


whose business establishment is located outside North Carolina and 
who engages in the business of buying or acquiring by consignment 
or otherwise any tangible personal property and selling the same at 
retail or wholesale outside this State and who has applied for and 
obtained from the Commissioner a certificate of registration in accor- 
dance with such rules and regulations as may be prescribed for the 


issuance thereof. 

(1967, c. 1110, s. 6.) 

Editor’s Note.— 

The 1967 amendment, effective iciyamets 
1967, inserted “cash discounts” in subdivi- 
sion (4), added the second sentence of sub- 
division (5) and inserted “outside this 
State” near the middle of subdivision (10). 
Section 16, c. 1110, Session Laws 1967, 
provides: “This act shall not affect the lia- 
bility of any taxpayer arising prior to the 
effective date of the applicable section 
hereof.” 

As the rest of the section was not 
changed by the amendment, only subdivi- 
sions (4), (5) and (10) are set out. 


Meaning of “Contractor” under Subdi- 
vision (16). — The word “contractor” is 
not used in subdivision (16) to mean any 
person who enters into a contract, but 
one who, in the pursuit of an independent 
business, undertakes to perform a job, yet 
retains in himself the right to control the 
means, method, and manner of accomplish- 
ing the desired result. Long Mtg. Co. v. 
Johnson, 264 N.C. 12, 140 S.E.2d 744 
(1965). 


Division II. Taxes Leviep. 
Part 1. Retail Sales Tax. 


§ 105-164.4. Imposition of tax; retailer. 

(1) At the rate of three percent (3%) of the sales price of each item or 
article of tangible personal property when sold at retail in this State, 
the tax to be computed on total net taxable sales as defined herein 
but for the purpose of computing the amount due the State each and 
every taxable retail sale, or retail sales upon which the tax has been 


collected, or the amount of tax 


actually collected, whichever be greater 


and whether or not erroneously collected, shall be included in the 


computation tax due the S 


tate. Provided, however, that in the case 


of the sale of any airplane, tailway locomotive, railway car or the sale 
of any motor vehicle or boat, the tax shall be only at the rate of 
one and one-half percent ( 132%) of the sales price, but at no time shall 
the maximum tax with respect to any one such airplane, railway loco- 
motive, railway car or motor vehicle or boat, including all accessories 
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attached thereto at the time of delivery thereof to the purchaser, be in 
excess of one hundred twenty dollars ($120.00). 

For the purposes of this section, the words “motor vehicle’ mean 
any vehicle which is self-propelled and designed primarily for use 
upon the highways, any vehicle which is propelled by electric power 
obtained from trolley wires but not operated upon rails, and any ve- 
hicle designed to run upon the highways which is pulled by a self-pro- 
pelled vehicle, but shall not include any implement of husbandry, farm 
tractor, road construction or maintenance machinery, or equipment, 
special mobile equipment as defined in G.S. 20-38, nor any vehicle 
designed primarily for use in work off the highway. For the purposes 
of this subdivision, the sale separately of a new motor vehicle chassis 
and a new motor vehicle body to be installed thereon, whether by the 
same retailer or different retailers, shall be subject only to the tax 
herein prescribed with respect to a single motor vehicle. 

Provided further, in addition to all other taxes, there is hereby levied 
and imposed upon every person for the privilege of using the streets 
and highways of this State, a tax at the rate of one and one-half percent 
(14%4%) of the sales or purchase price of any motor vehicle, new chassis 
and/or new body as defined, described and limited in this section, in- 
cluding all accessories attached thereto at the time of delivery thereof to 
the purchaser, purchased or acquired for use on the streets and high- 
ways of this State, but at no time shall said tax exceed one hundred 
twenty dollars ($120.00) with respect to any one motor vehicle, and 
the same shall be paid to the Commissioner of Revenue at the time 
of applying for certificates of title or registration of such motor vehicle. 
No certificate of title or registration plate shall be issued for same 
unless and until said tax has been paid: Provided, however, if such 
person so applying for certificate of title or registration and license 
plate for such motor vehicle shall furnish to the Commissioner of 
Revenue a certificate from a motor vehicle dealer licensed to do business 
in this State, upon a form furnished by the Commissioner, certifying 
that such person has paid the tax thereon levied in this article, the 
tax herein levied shall be remitted to such person to avoid in effect 
double taxation on said motor vehicle under this article. It is not the 
intention of this section to impose any tax upon a body mounted upon 
the chassis of a motor vehicle which temporarily enters the State for the 
purpose of having such body mounted thereon by the manufacturer 
thereof. 

The tax levied under this subdivision shall not apply to the owner 
of a motor vehicle who purchases or acquires said motor vehicle from 
some person, firm or corporation who or which is not a dealer in new 
and/or used motor vehicles if the tax levied under this article has been 
paid with respect to said motor vehicle. 

Provided further, the tax shall be only at the rate of one percent 
(1%) of the sales price on the following items: 

a. Horses or mules by whomsoever sold. 

b. Semen to be used in the artificial insemination of animals. 

c. Sales of fuels to farmers to be used by them for any farm pur- 
poses other than preparing food, heating dwellings and other 
household purposes. The quantity of fuel purchased or used 
at any one time shall not in any manner be a determinative 
factor as to whether any sale or use of fuel is or is not subject 
to the one percent (1%) rate of tax imposed herein. 

d. Sales of fuel to manufacturing industries and manufacturing 
plants for use in connection with the operation of such indus- 
tries and plants other than sales of fuels to be used for resi- 
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dential heating purposes. The quantity of fuel purchased or 
used at any one time shall not in any manner be a determina- 
tive factor as to whether any sale or use of fuel is or is not 
subject to the one percent (1%) rate of tax imposed herein. 

e. Sales of fuel to commercial laundries or to pressing and dry clean- 
ing establishments for use in machinery used in the direct per- 
formance of the laundering or the pressing and cleaning service. 

f. Sales to freezer locker plants of wrapping paper, cartons and 
supplies consumed directly in the operation of such plant. 

Provided further, the tax shall be only at the rate of one percent 

(1%) of the sales price, subject to a maximum tax of eighty dollars 
($80.00) per article, on the following items: 

g. Sales of machines and machinery, whether animal or motor drawn 
or operated, and parts and accessories for such machines and 
machinery to farmers for use by them in the planting, cultivat- 
ing, harvesting or curing of farm crops, and sales of machines 
and machinery and parts and accessories for such machines and 
machinery to dairy operators, poultry farmers, egg producers, 
and livestock farmers for use by them in the production of dairy 
products, poultry, eggs or livestock. 

The term “machines and machinery” as used in this subdi- 
vision is defined as follows: 

The term shall include all vehicular implements, designed 
and sold for any use defined in this subdivision, which are op- 
erated, drawn or propelled by motor or animal power, but shall 
not include vehicular implements which are operated wholly by 
hand, and shall not include any motor vehicles required to be 
registered under chapter 20 of the General Statutes. 

The term shall include all nonvehicular implements and me- 
chanical devices designed and sold for any use defined in this 
subdivision, which have moving parts, or which require the use 
of any motor or animal power, fuel, or electricity in their op- 
eration but shall not include nonvehicular implements which 
have no moving parts and are operated wholly by hand. 

The term shall also include metal flues sold for use in cur- 
ing tobacco, whether such flues are attached to hand-fired fur- 
naces or used in connection with mechanical burners. 

h. Sales of mill machinery or mill machinery parts and accessories 
to manufacturing industries and plants. 

i. Sales of central office equipment and switchboard and private 
branch exchange equipment to telephone and telegraph com- 
panies regularly engaged in providing telephone and telegraph 
service to subscribers on a commercial basis. 

j. Sales to commercial laundries or to pressing and dry cleaning es- 
tablishments of machinery used in the direct performance of 
the laundering or the pressing and cleaning service and of parts 
and accessories thereto. 

k. Sales to freezer locker plants of machinery used in the direct op- 
eration of said freezer locker plant and of parts and accessories 
thereto. 

1. Sales of broadcasting equipment and parts and accessories there- 
to and towers to commercial radio and television companies 
which are under the regulation and supervision of the Federal 
Communications Commission. 

(1967, -c. 1110, 5. 65:0. 1116:) 
Editor’s Note.— 1, 1967, deleted “one percent (1%) of the 
The first 1967 amendment, effective July sales price, and on all such sales on and 
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after July 1, 1962, the tax shall be at the 
rate of” following the words “rate of” in 
the proviso to the first paragraph of sub- 
division (1), substituted “one and one-half 
percent (11%4%)” for “one percent (1%)” 
near the beginning of the third paragraph 
of subdivision (1) and deleted “and on and 
after July 1, 1962, at the rate of one and 
one-half percent (14%%) of the sales or 
purchase price” following the word “State” 
the second time it appears in the first sen- 
tence of the third paragraph of subdivision 
(1). Section 16, c. 1110, Session Laws 1967, 
provides: “This act shall not affect the lia- 
bility of any taxpayer arising prior to the 
effective date of the applicable section here- 
of.” 

The second 1967 amendment, effective 
July 1, 1967, inserted “or boat” in two 
places in the proviso to the first paragraph 
of subdivision (1). 

As the rest of the section was not 
changed by the amendments, only subdivi- 
sion (1) is set out. 

Sales and Use Taxes Differ in Concep- 
tion.—While a sales tax and a use tax in 
many instances may bring about the same 
result, they are different in conception. 
They are assessments upon different trans- 
actions and are bottomed on distinguishable 
taxable events. Atwater-Waynick Hosiery 
Mills, Inc. v. Clayton, 268 N.C. 673, 151 
S.E.2d 574 (1966). 

A sales tax is a tax on the freedom of 
purchase. Atwater-Waynick Hosiery Mills, 
Inc. v. Clayton, 268 N.C. 673, 151 S.E.2d 
574 (1966). 

Hence, It Burdens Interstate Commerce. 
—A sales tax, when applied to interstate 
transactions, is a tax on the privilege of 
doing interstate business, creates a burden 
on interstate commerce, and runs counter 
to the Commerce Clause of the federal 
Constitution. Atwater-Waynick Hosiery 
Mills, Inc. v. Clayton, 268 N.C. 673, 151 
S.E.2d 574 (1966). 

But Use Tax Is Tax on Enjoyment after 
Sale Has Spent Interstate Character.—A 
use tax is a tax on the enjoyment of that 
which was purchased after a sale has spent 
its interstate character. Atwater-Waynick 
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Hosiery Mills, Inc. vy. Clayton, 268 N.C. 
673, 151 S.E.2d 574 (1966). 

Provisos Create Class of Transactions 
Taxed at Lower Rate.—Provisos incorpo- 
rated into this section create a class of 
transactions as to which the tax is com- 
puted at a smaller percentage of the sale 
price, coupled in some instances with a lim- 
itation of the maximum tax to be imposed 
on account of the sale of any single article 
within the category. Hatteras Yacht Co. 
v. High, 265 N.C. 653, 144 S.E.2d 821 
(1965) (decided prior to the second 1967 
amendment and holding sale of engine- 
driven pleasure yacht taxed at 3%). 


And Are Strictly Construed—A proviso 
in a statute taxing certain transactions at 
a lower rate than that made applicable in 
general, or providing that as to certain 
transactions the total tax shall not exceed 
a specified amount, there being no such 
limitation generally, is a partial exemption 
and is, therefore, to be strictly construed 
against the claim of such special or pre- 
ferred treatment. Hatteras Yacht Co. v. 
High, 265 N.C. 653, 144 S.E.2d 821 (1965). 

The language in subdivision (2) clearly 
contemplates a rental paid periodically in 
cash or in commodities or services having 
a monetary value. Long Mfg. Co. v. John- 
son, 264 N.C. 12, 140 S.E.2d 744 (1965). 

Retail merchants may themselves make 
retail purchases. Long Mfg. Co. v. John- 
son, 264 N.C. 12, 140 S.E.2d 744 (1965). 

Petitioner’s sale of propane gas tanks to 
retailers, who bought them for the pur- 
pose of placing them on the premises of 
their retail gas customers, constituted re- 
tail sales upon which petitioner should 
have collected the sales tax from the re- 
tailers, who were not purchasing the par- 
ticular property for resale or rental, but 
were the actual users and ultimate con- 
sumers of the tanks in question. Long Mfg. 
Co. vy. Johnson, 264 N.C. 12, 140 S.E.2d 
744 (1965). 

And when they do, they must, like any 
other purchaser, pay the retail sales tax. 
Long Mfg. Co. v. Johnson, 264 N.C. 12, 
140 S.E.2d 744 (1965). 


Part muse. Lax! 


§ 105-164.6. Imposition of tax. 


(4) Where a retail sales tax has already been paid with respect to said 
tangible personal property in this State by the purchaser thereof, said 
tax shall be credited upon the tax imposed by this part. Where a retail 
sales or use tax has been paid with respect to said tangible personal 
property in another state by the purchaser thereof for storage, use or 
consumption in this State, said tax shall be credited upon the tax 
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imposed by this part. If the amount of tax paid to another state is 
less than the amount of tax imposed by this part, the purchaser shall 
pay to the Commissioner an amount sufficient to make the tax paid to 
the other state and this State equal to the amount imposed by this part. 
The Commissioner of Revenue shall require such proof of payment of 
tax to another state as he deems to be necessary and proper. 


(1967;..c. 1110, -s. 6.) 


Editor’s Note.— 

The 1967 amendment, effective July 1, 
1967, substituted “part” for “article” at the 
end of the first sentence of subdivision (4) 
and added the second, third and fourth 
sentences of subdivision (4). Section 16, c. 
1110, Session Laws 1967, provides: “This 
act shall not affect the liability of any tax- 
payer arising prior to the effective date of 
the applicable section hereof.” 

As the rest of the section was not 
changed by the amendment, only subdivi- 
sion (4) is set out. 


Sales Tax and Use Tax Are Complemen- 
tary.— 

The use tax is designed to complement 
the sales tax and to reach transactions 
which cannot be subject to a sales tax by 
reason of its burden on interstate commerce. 
Atwater-Waynick Hosiery Mills, Inc. v. 
Clayton, 268 N.C. 673, 151 S.E.2d 574 
(1966). 

But Differ from Each Other in Concep- 
tion.— While a sales tax and a use tax in 
many instances may bring about the same 
result, they are different in conception. 
They are assessments upon different trans- 
actions and are bottomed on distinguishable 
taxable events. Atwater-Waynick Hosiery 


Mills, Inc. v. Clayton, 268 N.C. 673, 151 
S.E.2d 574 (1966). 

The use tax does not aim at or discrim- 
inate against interstate commerce. It is laid 
upon every purchaser, within the State, of 
goods for consumption, regardless of 
whether they have been transported in in- 
terstate commerce. Its only relationship to 
interstate commerce arises from the fact 
that immediately preceding the transfer of 
possession to the purchaser within the 
State, which is the taxable event regardless 
of the time and place of passing of title, 
the merchandise had been transported in 
interstate commerce and brought to its 
journey’s end. Atwater-Waynick Hosiery 
Mills, Inc. v. Clayton, 268 N.C. 673, 151 
S.E.2d 574 (1966). 

A sales tax is a tax on the freedom of 
purchase and, when applied to interstate 
transactions, it is a tax on the privilege of 
doing interstate business, creates a burden 
on interstate commerce and runs counter 
to the Commerce Clause of the federal 
Constitution. Conversely, a use tax is a tax 
on the enjoyment of that which was pur- 
chased after a sale has spent its interstate 
character. Atwater-Waynick Hosiery Mills, 
Inc. v. Clayton, 268 N.C. 673, 151 S.E.2d 
574 (1966). 


Part 4. General Provisions. 


§ 105-164.7. Sales tax part of purchase price. 


Failure to Charge or Collect Tax Does 
Not Affect Retailer’s Liability — 

Notwithstanding that it is the intent of 
the law that the sales tax shall be passed 
on to the customer and that it not be 
borne by the retailer, the retailer is liable 


to the Commissioner for the tax if he 
fails to collect it from his vendee or, in a 
proper case, from his lessee. Long Mfg. 
Co. v. Johnson, 264 N.C. 12, 140 S.E.2d 
744 (1965). 


Division III. Exemptions AND EXCLUSIONS. 
§ 105-164.13. Retail sales and use tax. 


Unclassified Group. 


(29) Sales to the North Carolina Museum of Art of paintings and other 
objects or works of art for public display, the purchases of which are 
financed in whole or in part by gifts or donations. 

(30) Sales from vending machines when sold by the owner or lessee of said 
machines at a price of one cent (1¢) per sale. (1957, c. 1340, s. 5; 
1959,.e. 670si¢. 1259, -s.-52 1961 en, B26.0e + oc, b103..1163 5 1963, 
c. 1169, ss. 7-9; 1965, c. 1041 ; 1967, c. 756.) 
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Editor’s Note.— 

The 1965 amendment, effective July 1, 
1965, added subdivision (29). 

The 1967 amendment, effective July 1, 
1967, added subdivision (30). 

As the rest of the section was not af- 
fected by the amendments, it is not set out. 

Statutes Strictly Construed.— 

Provisions in a tax statute granting ex- 
emptions from the tax thereby imposed 
are to be strictly construed in favor of the 
imposition of the tax and against the claim 
of exemption. Hatteras Yacht Co. v. High, 
265 N.C. 653, 144 S.E.2d 821 (1965). 

Sales Tax Is Unconstitutional if Trans- 
action Is Interstate-——A sales tax is a tax 
on the freedom of purchase, and, when ap- 
plied to interstate transactions, is a tax on 
the privilege of doing interstate commerce, 
creates a burden on interstate commerce, 
and runs counter to the Commerce Clause 
of the federal Constitution. Excel, Inc. v. 
Clayton, 269 N.C. 127, 152 S.E.2d 171 
(1967). 

Delivery to Carrier for Transportation 
Out of State Makes Property Immune 
from Local Taxation—The unconditional 
commitment of property to a common car- 
rier for transportation in regular course to 
another state or country is generally held 
to place it in the stream of interstate or 
foreign commerce, so as to render it im- 
mune from local taxation. Excel, Inc. v. 
Clayton, 269 N.C. 127, 152 S.E.2d 171 
(1967). 

But Principle Is Inapplicable to Deliv- 
eries to Purchasers in State.—The princi- 
ple of law that the unconditional commit- 
ment of property to a common carrier for 
transportation in regular course to another 
state or country places it in the stream of 
interstate or foreign commerce, so as to 
render it immune from local taxation, is 
not applicable where the material was de- 
livered to the purchasers in North Carolina, 
the taxing jurisdiction. Excel, Inc. v. Clay- 
ton, 269 N.C. 127, 152 S.E.2d 171 (1967). 

Despite Intention to Use Goods Out of 
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State.—The mere intention of the buyer and 
the seller that the goods sold be used out- 
side of the State does not make the sales 
transaction any less a local intrastate ac- 
tivity. Where the delivery of the goods sold 
is in the taxing state and is accepted with- 
in the taxing state, a sales tax may lawfully 
be imposed upon the transaction. Excel, 
Inc. vs) Clayton; 269) N.C; 127, 152°S.H.2d 
171 (1967). 

Incidental interstate attributes do not 
transform purely local transactions into 
interstate transactions and thereby create a 
burden on interstate commerce and run 
counter to the Commerce Clause of the 
federal Constitution. Excel, Inc. v. Clayton, 
269° N.C.°127,'152"S.E.2d 171 (1967): 

Sales Held Intrastate and Subject to 
Sales Tax. — Sale of goods to interstate 
carriers for use by the carriers at terminals 
outside this State are intrastate transac- 
tions subject to the North Carolina sales 
tax when the goods are delivered to the 
carriers at the seller’s plant in this State 
notwithstanding the carriers take the goods 
f.o.b. the seller’s plant under bills of lading 
with themselves as consignees at the re- 
spective terminals, without transportation 
charges, and inspection of the goods is had 
at, and payment is forwarded from, such 
foreign terminals. The imposition of such 
tax does not offend the Commerce Clause 
of the federal Constitution. Excel, Inc. v. 
Clayton, 269 N.C. 127, 152 S.E.2d 171 
(1967). 

Purchases by Housing Authority. — 
Neither the Constitution of this State nor 
the Constitution and laws of the United 
States prohibit the collection of a sales 
tax on purchases of tangible personal 
property made by a housing authority duly 
created, organized and existing under and 
by virtue of the Housing Authorities Law 
(§ 157-1 et seq.), enacted in 1935 by the 
General Assembly of North Carolina. 
Housing Authority v. Johnson, 261 N.C. 
76, 134 S.E.2d 121 (1964). 


§ 105-164.14. Certain refunds authorized. 


(b) The Commissioner of Revenue shall make refunds annually to hospitals 
not operated for profit (including hospitals and medical accommodations operated 
by an authority created under the Hospital Authorities Law, article 12 of GS. 
131), educational institutions not operated for profit, churches, orphanages and 
other charitable or religious institutions and organizations not operated for profit 
of sales and use taxes paid under this article by such institutions and organiza- 
tions on direct purchases of tangible personal property for use in carrying on the 
work of such institutions or organizations. Sales and use tax liability indirectly 
incurred by such institutions and organizations on building materials, supplies, 
fixtures and equipment which shall become a part of or annexed to any building 
or structure being erected, altered or repaired for such institutions and organiza- 
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tions for carrying on their nonprofit activities shall be construed as sales or use 
tax liability incurred on direct purchases by such institutions and organizations, 
and such institutions and organizations may obtain refunds of such taxes in- 
directly paid. The refund provisions contained in this subsection shall not apply to 
organizations, corporations and institutions which are governmental agencies, 
owned and controlled by the federal, State or local governments; provided that 
hospitals and medical accommodations operated by an authority created under the 
Hospital Authorities Law, article 12 of chapter 131 of the General Statutes of 
North Carolina, shall not be excluded from the refund provisions contained in this 
subsection. In order to receive the refund herein provided for, such institutions 
and organizations shall file a written request for said refund on or before the 
fifteenth day of April following the close of each calendar year, and such request 
or requests for refund shall be substantiated by such proof as the Commissioner of 
Revenue may require, and no refund shall be made on applications not filed within 
the time allowed by this section and in such manner as the Commissioner may 
otherwise require. 


(1967; cRIUILORS 69) 


(c) The Commissioner of Revenue shall make refunds annually to all coun- 
ties and incorporated cities and towns and sanitary districts in this State of sales 
and use taxes paid under this article by said counties and incorporated cities and 
towns and sanitary districts on direct purchases of tangible personal property. Sales 
and use tax liability indirectly incurred by such counties, incorporated cities and 
towns and sanitary districts in this State on building materials, supplies, fixtures 
and equipment which shall become a part of or annexed to any building or 
structure being erected, altered or repaired for such counties and incorporated 
cities and towns and sanitary districts in this State shall be construed as sales 
or use tax liability incurred on direct purchases by such counties and incorpo- 
rated cities and towns and sanitary districts, and such counties and incorporated 
cities and towns and sanitary districts may obtain refunds of such taxes indirectly 
paid. The refund provisions contained in this subsection shall not apply to any 
bodies, agencies or political subdivisions of the State not specifically named _here- 
in. In order to receive the refund herein provided for, counties and incorporated 
cities and towns and sanitary districts in this State shall file a written request 
for said refund within six months of the close of the fiscal year of the counties 
and incorporated cities and towns and sanitary districts seeking said refund, and 
such request for refund shall be substantiated by such records, receipts and in- 
formation as the Commissioner may require. No refunds shall be made on ap- 
plications not filed within the time allowed by this section and in such manner 
as the Commissioner may otherwise require. (1997 sc. 1340; Sao 196 becesco: 
s. 2; 1963, cc. 169, 1134; 1965, c. 1006; 19675¢5111075)6.) 


Editor’s Note.— 

The 1965 amendment, effective Vulyaede 
1965, made subsection (c) applicable to 
sanitary districts. 

The 1967 amendment, effective July 1, 
1967, rewrote the third and fourth sen- 
tences of subsection (b). Section 16, c. 
1110, Session Laws 1967, provides: “This 
act shall not affect the liability of any tax- 
payer arising prior to the effective date of 
the applicable section hereof.” 

As subsection (a) was not changed by 
the amendments, it is not set out. 


Denial of Refund to United States Is 
Void—Those (but only those) provisions 
of the Sales and Use Tax Act and the reg- 


ulations which operate to deny the United 
States a tax refund when an appropriate 
and timely request therefor is made are 
null and void. United States v. Clayton, 
250 F. Supp. 827 (E.D.N.C. 1965). 

Housing Authority Not Entitled to Re- 
fund.—A housing authority created pur- 
suant to the provisions of the Housing 
Authorities Law (§ 157-1 et seq.) is a 
municipal corporation but is not an in- 
corporated city or town, and is not entitled 
to the refund of sales taxes paid on 
purchases of tangible personal property 
Pursuant to the provisions of subsection 
(c) of this section. Housing Authority v. 
Johnson, 261 N.C. 76, 134 S.E.2d 121 
(1964), 
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A municipal corporation or 
agency created, organized and 
under and by virtue of the laws of this 
State, more particularly the Housing Au- 
thorities Law, codified as § 157-1 et seq., 


public 
existing 
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is not a charitable organization within the 
meaning of the refund provisions of sub- 
section (b) of this section. Housing Au- 
thority v. Johnson, 261 N.C. 76, 134 S.E.2d 
121 (1964). 


Division IV. ReEportinG AND PAYMENT. 


§ 105-164.16. Taxes due monthly; reports and payment of tax. — 
The taxes levied under the provisions of this article shall be due and payable in 
monthly installments on or before the 15th day of the month next succeeding the 
month in which the tax accrues, except as otherwise provided herein. Every tax- 
payer liable for the tax imposed by this article shall on or before the fifteenth day 
of the month next succeeding the month in which the tax accrues make out, prepare 
and render a return on the form prescribed by the Commissioner, containing a true 
and correct statement showing the total gross sales, accompanied by an itemized 
statement showing the amount of sales in each group of exemptions and exclusions 
covered by G.S. 105-164.13 which are not subject to the tax or are not used as a 
measurement of the taxes due by such taxpayer together with such other infor- 
mation as the Commissioner may require and at the time of making such monthly 
return such taxpayer shall compute the taxes due and shall pay to the Commis- 
sioner the amount of taxes shown to be due. When the total amount of tax for 
which a taxpayer is liable for any month is consistently less than five dollars 
($5.00), such taxpayer may file a quarterly return with remittance of tax in lieu 
of a monthly return on or before the fifteenth day of January, April, July, and 
October of each year for the preceding three months’ period upon making applica- 
tion to the Commissioner to use such basis of filing. Returns shall be signed by the 
retailer or his duly authorized agent. 

Any return which does not conform strictly to the requirements in respect to 
its content shall not be a lawful return and the Commissioner shall require the 
immediate filing of a proper return in default of which he shall assess a deficiency 
as hereinafter provided. (1957, c. 1340, s. 5; 1967, c. 1110, s. 6.) 

Editor’s Note. — The 1967 amendment, Section 16, c. 1110, Session Laws 1967, 
effective July 1, 1967, added “except as provides: “This act shall not affect the lia- 
otherwise provided herein” at the end of bility of any taxpayer arising prior to the 


the first sentence and inserted the third  effectrve date of the applicable section here- 
sentence. Oleg 


§ 105-164.17. Reports and payment of use tax.—Every person storing, 
using or consuming tangible personal property in this State shall file with the 
Commissioner a return for the preceding month or quarter, as provided in G.S. 
105-164.16 of this article, in such form as may be prescribed by him showing the 
total cost price of the tangible personal property purchased or received by such 
person during such preceding month or quarter, the storage, use or consumption 
of which is subject to the tax imposed by this article and such other information as 
the Commissioner may deem necessary for the proper administration of this article. 
The returns shall be accompanied by a remittance of the amount of tax herein im- 
posed during the month or quarter covered by the return. Returns shall be signed 


by the person liable for the tax or his duly authorized agent. (1957, c. 1340, s. 5; 
1967, c. 1110, s. 6.) 


Editor’s Note. — The 1967 amendment, 
effective July 1, 1967, inserted “or quarter, 
as provided in G.S. 105-164.16 of this ar- 
ticle’ and “or quarter” in the first sentence 
and “or quarter” in the second sentence. 


Section 16, c. 1110, Session Laws 1967, 
provides: “This act shall not affect the lia- 
bility of any taxpayer arising prior to the 
effective date of the applicabie section here- 
Glew 


§ 105-164.21. Discount for payment of taxes when due. — Every re- 
tailer who pays the retail sales or use tax imposed by this article shall be en- 
titled to deduct from the amount of the tax for which he is liable and which he 
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actually pays a discount of three percent (3%). Provided, however, the Com- 
missioner may deny a taxpayer the benefits of this section for failure to pay the 
full tax when due as well as in cases of fraud, evasion, failure to keep accurate 
and clear records as hereinafter required. Provided, further, that in order to re- 
ceive the discount the taxpayer must deduct the three percent (3%) at the time 
of making his monthly or quarterly remittance of tax to the Department of Reve- 
nue. (1957, c. 1340, s. 5; 1967, ¢. ERLO SS 7G0) 

Editor’s Note. — The 1967 amendment, provides: “This act shall not affect the lia- 
effective July 1, 1967, inserted “or guar- bility of any taxpayer arising prior to the 


terly” near the end of the section. effective date of the applicable section here- 
Section 16, c. 1110, Session Laws 1967; hy 


Division V. RkEcorps REQUIRED TO BE Kept, 


§ 105-164.26. Presumption that sales are taxable. 
Stated in Long Mfg. Co. v. Johnson, 
264 N.C. 12, 140 S.E.2d 744 (1965). 


§ 105-164.28. Resale certificate. 


Stated in Long Mfg. Co. v, Johnson, 
264 N.C. 12, 140 S.E.2d 744 (1965). 


Diviston VII. Fatturt to MAKE RETURNS; OVERPAYMENTS. 
§ 105-164.34. Delayed returns. 


Editor’s Note.—This section should not Volume. It was repealed by Session Laws 
have appeared in the 1965 Replacement 1963, c. 1169S Sime 


§ 105-164.35. Excessive payments; recomputing tax. 

A taxpayer who has prepaid his liabil- Inc. y. Clayton, 264 N.C. 218, 141 S.E.2d 
ity is entitled to a refund or credit on sub- 294 (1965). 
sequently accruing taxes. Park-N-Shop, 


§ 105-164.41. Excess payments; refunds. — If upon examination of 
any monthly or quarterly return made under this article, it appears that an amount 
of tax has been paid in excess of that properly due, then the amount in excess shall 
be credited against any tax or installment thereof then due from the taxpayer, 
under any other subsequent monthly or quarterly return, or shall be refunded to 
the taxpayer by certificate of overpayment issued by the Commissioner to the State 
Auditor, and the Auditor shall issue his warrant on the Treasurer, which warrant 
shall be payable out of any funds appropriated for that purpose. (1957, c. 1340, s. 
5; 1963, c. 1169, s. 3; 1967, c. 1110, s. 6.) 

Editor’s Note.— provides: “This act shall not affect the lia- 
The 1967 amendment, effective July 1, bility of any taxpayer arising prioz to the 


1967, inserted “or quarterly” in two places effective date of the applicable section here- 
in this section. Ore! 


Section 16, c. 1110, Session Laws 1967, 


Division VIII. ADMINISTRATION AND ENFORCEMENT, 


§ 105-164.43. Commissioner to make regulations. 
Applied in Park-N-Shop, Inc. vy. Clay- 
ton, 264 N.C. 218, 141 S.E.2d 294 (1965). 


ARTICLE 6, 
Schedule G. Gift Taxes. 


§ 105-188.1. Powers of appointment. (a) For purposes of this article 
“general power of appointment” shall mean any power of appointment which is 
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exercisable in favor of the individual possessing the power (hereinafter in this 
section referred to as the “‘possessor”), his estate, his creditors, or the creditors of 
his estate ; except that: 


(1) A power to consume, invade, or appropriate property for the benefit of 
the possessor which is limited by an ascertainable standard relating to 
the health, education, support or maintenance of the possessor shall 
not be deemed a general power of appointment. 

(2) In the case of a power of appointment which is exercisable by the 
possessor only in conjunction with another person: 

a. If the power is not exercisable by the possessor except in con- 
junction with the creator of the power, such power shall not be 
deemed a general power of appointment. 

b. If the power is not exercisable by the possessor except in conjunc- 
tion with a person having a substantial interest, in the property 
subject to the power, which is adverse to exercise of the power 
in favor of the possessor, such power shall not be deemed a 
general power of appointment. For the purposes of this clause a 
person who, after the death of the possessor, may be possessed of 
a power of appointment (with respect to the property subject to 
the possessor’s power) which he may exercise in his own favor 
shall be deemed as having an interest in the property and such 
interest shall be deemed adverse to such exercise of the posses- 
sor’s power. 

c. If (after the application of clauses a and b) the power is a general 
power of appointment and is exercisable in favor of such other 
person, such power shall be deemed a general power of appoint- 
ment only in respect of a fractional part of the property subject 
to such power, such part to be determined by dividing the value 
of such property by the number of such persons (including the 
possessor) in favor of whom such power 1s exercisable. 

d. For purposes of clauses b and c, a power shall be deemed exer- 
cisable in favor of a person if it is exercisable in favor of such 
person, his estate, his creditors, or the creditors of his estate. 


(1967, c. 1110, s. 7.) 


Editor’s Note.— payer arising prior to the effective date of 
The 1967 amendment, effective July 1, the applicable section hereof.” 
1967, rewrote subsection (a). Section 16, c, As the rest of the section was not 


1110, Session Laws 1967, provides: “This changed by the amendment, only subsec- 
act shall not affect the liability of any tax- tion (a) is set out. 


ARTICLE 7. 
Schedule H. Intangible Personal Property. 
§ 105-198. Intangible personal property. 


Intangible tax receipts of a county may levies and collects such taxes for and on 
not be treated by it as nontax revenue behalf of its political subdivisions. Yokley 
which it may spend for an unnecessary v. Clark, 262 N.C. 218, 136 S.E.2d 564 
purpose without a vote, since the State (1964). 


§ 105-202. Bonds, notes, and other evidences of debt.—All bonds, 
notes, demands, claims, deposits or investments in out-of-State building and loan 
and savings and loan associations and other evidences of debt however evidenced, 
whether secured by mortgage, deed of trust, judgment or otherwise, or not so se- 
cured, having a business, commercial or taxable situs in this State on December 
thirty-first of each year shall be subject to annual tax, which is hereby levied, of 
twenty-five cents (25¢) on every one hundred dollars ($100.00) of the actual 
value thereof, except that taxpayers reporting on a fiscal year basis for income 
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tax purposes under the provisions of article 4 shall report evidences of debt on 
the last day of such fiscal year ending during the year prior to the December 31 as 
of which such property would otherwise be reported: Provided, that from the 
actual value of such bonds, notes, demands, claims and other evidences of debt 
there may be deducted like evidences of debt owed by the taxpayer as of the valua- 
tion date of the receivable evidences of debt. The term “‘like evidences of debt” 
deductible under this section shall not include: 


(1) Accounts payable; 

(2) Taxes of any kind owing by the taxpayer; 

(3) Reserves, secondary liabilities or contingent liabilities except upon satis- 
factory showing that the taxpayer will actually be compelled to pay 
the debt or liability ; 

(4) Evidences of debt owed to a corporation of which the taxpayer is parent 
or subsidiary or with which the taxpayer is closely affiliated by stock 
ownership or with which the taxpayer is subsidiary of same parent 
corporation, unless the credits created by such evidences of debt are 
listed, if so required by law for ad valorem or property taxation, for 
taxation at the situs of such credits; or 

(5) Debts incurred to purchase assets which are not subject to taxation at 
the situs of such assets. 


From the total actual value of bonds, notes, demands, claims and other evi- 
dences of debt returned to this State for taxation by or in behalf of any taxpayer 
who or which also owns other such evidences of debt as have situs outside of this 
State, like evidences of debt owed by the taxpayer may be deducted only in the 
proportion which the total actual value of evidences of debt taxable under this 
section bears to the total actual value of all like evidences of debt owned by the 
taxpayer. 

The tax levied in this section shall not apply to bonds, notes and other evi- 
dences of debt of the United States, State of North Carolina, political subdivi- 
sions of this State or agencies of such governmental units, or of nonprofit educa- 
tional institutions organized or chartered under the laws of the State of North 
Carolina, but the tax shall apply to all bonds and other evidences of debt of polit- 
ical subdivisions and governmental units other than those specifically excluded 
herein. 


In every action or suit in any court for the collection on any bonds, notes, de- 
mands, claims or other evidences of debt, the plaintiff shall be required to allege 
in his pleadings or to prove at any time before final judgment is entered 


(1) That such bonds, notes or other evidences of debt have been assessed 
for taxation for each and every tax year, under the provisions of this 
article, during which the plaintiff was owner of same, not exceeding 
five years prior to that in which the suit or action is brought; or 

(2) That such bonds, notes or other evidences of debt sued upon are not 
taxable hereunder in the hands of the plaintiff; or 

(3) That the suitor has not paid, or is unable to pay such taxes, penalties 
and interest as might be due, but is willing for the same to be paid 
out of the first recovery on the evidence of debt sued upon. 


When in any action at law or suit in equity it is ascertained that there are un- 
paid taxes, penalties and interest due on the evidence of debt sought to be en- 
forced, and the suitor makes it appear to the court that he has not paid or is un- 
able to pay said taxes, penalties and interest, but is willing for the same to be 
paid out of the first recovery on the evidence of debt, the court shall have au- 
thority to enter as a part of any judgment or decretal order in said proceedings 
that the amount of taxes, penalties and interest due and owing shall be paid to 
the proper officer out of the first collection on said judgment or decree. The title 
to real estate heretofore or hereafter sold under a deed of trust shall not be drawn 
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in question upon the ground that the holder of the notes secured by such deed of 
trust did not list and return the same for taxation as required by this article. 
Gee od ere 158)8.704 5 19475 cir 501; 9827 31957 ).0591340,--s2-7 51959, 6. 1259;-s; 
6; 1963, c. 1169, s. 4; 1965, c. 834.) 

Editor’s Note.— 

The 1965 amendment, effective Dec. 31, 
1965, inserted ‘or of nonprofit educational 


§ 105-203. Shares of stock. 


Editor’s Note.— 
For article on joint ownership of corpo- 


institutions organized or chartered under 
the laws of the State of North Carolina” 
in the third paragraph. 


rate securities in North Carolina, see 44 
N.C.L. Rev. 290 (1966). 


§ 105-204. Beneficial interest in foreign trusts. — The beneficial or 
equitable interest on December thirty-first of each year of any resident of this 
State, or of a nonresident having a business, commercial or taxable situs in this 
State, in any trust, trust fund or trust account (including custodian accounts) 
held by a foreign fiduciary, shall be subject to an annual tax, which is hereby 
levied, of twenty-five cents (25¢) on every one hundred dollars ($100.00) of the 
total actual value thereof less, however, the proportion of such value as is equal 
to the proportion of the beneficiary’s income from the trust, trust fund, or trust 
account (including custodian accounts) that is attributable to (i) interest received 
by the fiduciary on bonds, notes or other evidences of debt of the United States, 
State of North Carolina, subdivisions of this State, or agencies of such govern- 
mental units and (ii) dividends received by the fiduciary on shares of stock which, 
or to the extent that the same, are deductible by the beneficiary in computing his 
income tax liability under the provisions of subdivision (7) of § 105-147. 


The value of the corpus of such trust, trust fund or trust account shall not be 
considered in computing taxable value hereunder, unless the person subject to the 
tax: 


(1) Has the right to the present possession of an interest therein, and then 
only to the extent of the value of such present interest ; or 
(2) Has the present right to receive a part or all of the income realized from 
the corpus of such trust, and then only to the extent of the present 
value of such income interest ; or 
(3) Has created the trust and reserved for himself an income or reversionary 
or remainder interest therein, and then only to the extent of the present 
value of such interest. (1939, c. 158, s. 706; 1941, c. 50, s. 8; 1947, c. 
5O0tise/< 1967, ¢° 701, s. 1c. 788:) 
Editor’s Note.— 1967, and made effective on ratification. 
The first 1967 amendment added all of The second 1967 amendment added at 
this section following the first paragraph. the end of the first paragraph of the sec- 


Section 3, Session Laws 1967, c. 701, pro- 
vides: “The provisions of this act shall not 
be considered, one way or another, in de- 
termining the tax liability or the method 
of computing the tax liability of a tax- 
payer for any year prior to the effective 
date of this act under the statute as then 


tion the provision as to deducting from the 
total actual value of the trust interest an 
amount measured by the proportion of the 
beneficiary’s income derived from interest 
on government securities, etc., and divi- 
dends deductible by the beneficiary in com- 
puting his income tax liability. 


in effect.” The act was ratified June 6, 


§ 105-212. Institutions exempted; conditional and other exemp- 
tions.—None of the taxes levied in this article or schedule shall apply to reli- 
gious, educational, charitable or benevolent organizations not conducted for profit, 
nor to trusts established for religious, educational, charitable or benevolent pur- 
poses where none of the property or the income from the property owned by such 
trust may inure to the benefit of any individual or any organization conducted 
for profit, nor to any funds held irrevocably in trust exclusively for the mainte- 
nance and care of places of burial; nor, on or after January first, one thousand 
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nine hundred and forty-two, to any funds, evidences of debt, or securities held ir- 
revocably in pension, profit sharing, stock bonus, or annuity trusts, or combina- 
tions thereof, established by employers for the purpose of distributing both the 
principal and income thereof exclusively to eligible employees, or the beneficiaries 
of such employees, if such trusts qualify for exemption from income tax under 
the provisions of § 105-161 (f) (1) a; insurance companies reporting premiums 
to the Commissioner of Insurance of this State and paying a tax thereon under 
the provisions of article 8B, Schedule I-B shall not be subject to the provisions 
of §§ 105-201, 105-202 and 105-203; building and loan associations paying a 
tax under the provisions of article 8D of chapter 105 of the General Statutes 
shall not be subject to the provisions of §§ 105-201, 105-202 and 105-203; State 
credit unions organized pursuant to the provisions of subchapter III, chapter 
fifty-four, paying the supervisory fees required by law, shall not be subject to 
any of the taxes levied in this article or schedule; banks, banking associations and 
trust companies shall not be subject to the tax levied in this article or schedule 
on evidences of debt held by them when said evidences of debt represent invest- 
ment of funds on deposit with such banks, banking associations and trust 
companies: Provided, that each such institution must, upon request by the Com- 
missioner of Revenue, establish in writing its claim for exemption as herein 
provided. The exemptions in this section shall apply only to those institutions, 
and only to the extent, specificaliy mentioned, and no other. 


Any North Carolina corporation which in the opinion of the Commissioner of 
Revenue of North Carolina qualifies as a “regulated investment company” under 
the provisions of United State Code Annotated Title 26, § 361, and which 
files with the North Carolina Department of Revenue its election to be treated 
as a “regulated investment company,” shall not be subject to any of the taxes levied 
in this article or schedule. 


If any intangible personal property held or controlled by a fiduciary domiciled 
in this State is so held or controlled for the benefit of a nonresident or nonresi- 
dents, or for the benefit of any organization exempt under this section from the 
tax imposed by this article, such intangible personal property shall be partially or 
wholly exempt from taxation under the provisions of this article in the ratio 
which the net income distributed or distributable to such nonresident, nonresi- 
dents or organization, derived from such intangible personal property during the 
calendar year for which the taxes levied by this article are imposed, bears to the 
entire net income derived from such intangible personal property during such cal- 
endar year. “Net income” shall be deemed to have the same meaning that it has 
in the income tax article. Where the intangible personal property for which this 
exemption is claimed is held or controlled with other property as a unit, alloca- 
tion of appropriate deductions from gross income shall be made to that part of the 
entire gross income which is derived from the intangible personal property by 
direct method to the extent practicable; and otherwise by such other method as 
the Commissioner of Revenue shall find to be reasonable: Provided, that each 
fiduciary claiming the exemption provided in this paragraph shall, upon the re- 
quest of the Commissioner of Revenue, establish in writing its claim to such ex- 
emption. No provision of law shall be construed as exempting trust funds or trust 
property from the taxes levied by this article except in the specific cases covered 
by this section. 

A clerk of any court of this State may, upon written application therefor, ob- 
tain from the Commissioner of Revenue a certificate relieving the depository bank 
of such clerk from the duty of collecting the tax levied in this article or schedule 
from deposits of said clerk: Provided, that such clerk of court shall be liable 
under his official bond for the full and proper remittance to the Commissioner 
of Revenue under the provisions of this article or schedule of taxes due on any 
deposits so handled. (1939, c. 158, s. 714; 1943, c. 400, s. 8; 1945, c. 708, s. 8; 
1947, c. 501, s. 7; 1951, c. 937, s. 2; 1957, c. 1340, ss. 7, 9; 1967, c. 1110, s. 13.) 
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Editor’s Note.— 

The 1967 amendment, effective July 1, 
1967, substituted “105-161 (f) (1) a” for 
“105-138, subdivision (10)” near the mid- 
dle of the first paragraph. 

Section 16, c. 1110, Session Laws 1967, 
provides: “This act shall not affect the lia- 
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bility of any taxpayer arising prior to the 
see date of the applicable section here- 
Ot? 

By virtue of Session Laws 1943, c. 170, 
“Commissioner of Insurance’ has _ been 
substituted for “Insurance Commissioner” 
near the middle of the first paragraph. 


§ 105-213. Separate records by counties; disposition and distribu- 
tion of taxes collected; purpose of tax.—The Commissioner of Revenue 
shall keep a separate record by counties of tax collected under the provisions of 
this article or schedule, and shall not later than the twentieth day of July of each 
year submit to the State Board of Assessment an accurate account of such taxes 
collected during the fiscal year ending June thirtieth next preceding, showing 
separately by sections the total collections less refunds in each county of the State. 
‘The State Board of Assessment shall examine such reports and, if found to be 
correct, shall certify a copy of same to the State Auditor and State Treasurer. 


From the total collections less refunds so certified shall be deducted: 


(1) An amount determined by the State Board of Assessment to be sufficient 
to defray the cost to the State of collecting such revenues for the fiscal 
year and the tax credit specified in the second paragraph of G.S. 105- 


122 (d), and 


(2) Amounts appropriated by the General Assembly for the maintenance and 
operation of the State Board of Assessment. 


All such funds shall be retained by the State, and the net collections after such 
deductions shall be distributed to the counties and municipalities of the State on 


the following basis: 


The amount distributable to each county and to the municipalities therein from 
the revenue collected under §§ 105-200, 105-201, 105-202 to 105-204 shall be 
determined upon the basis of the amounts collected in each county; the amount 
distributable to each county and to the municipalities therein from the revenue 
collected under §§ 105-199 and 105-205 shall be determined upon the basis of pop- 
ulation in each county as shown by the latest federal decennial census. The amounts 
so allocated to each county shall in turn be divided between the county and all 


municipalities therein in proportion to t 
ied by each during the fiscal year prece 


he total amount of ad valorem taxes lev- 
ding such distribution. Upon certification 


by the State Board of Assessment of the allocations herein provided for, it shall 
be the duty of the State Auditor to issue a warrant on the State Treasurer to the 
treasurer or other officer authorized to receive public funds of each county and 
municipality in the amount so allocated to each such county and municipality. It 
shall be the duty of the chairman of the board of county commissioners of each 
such county and the mayor of each such municipality therein to report to the State 
Board of Assessment such information as it may request for its guidance in mak- 


ing said allotments to said units; and up 


on failure of any such county or munici- 


pality to make such report within the time prescribed by said State Board of 
Assessment, said Board may disregard such defaulting unit in making said allot- 


ments. The amounts so allocated to each 


county and municipality shall be dis- 


tributed and used by said county or municipality in proportion to other property 
tax levies made for the various funds and activities of the taxing unit receiving 
said allotment. (1939, c. 158, s. 715; 1941; c. 50, s. 8; 19474 cf? 501s s: 7 alaGy, 


c. 1340, s. 7; 1967, c. 1196, s. 5.) 

Local Modification. — Anson: 1965, Cc. 
305: Lincoln: 1965, c. 566; Polk: 1965, c. 
234. 

Editor’s Note.— 

The 1967 amendment, effective July 1. 


2D—6 
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1967, rewrote the provisions of the first 
paragraph relating to deductions from to- 
tal collections less refunds and distribution 
of net collections after such deductions. 
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ARTICLE 8B. 
Schedule I-B. Taxes upon Insurance Companies. 


§ 105-228.5. Taxes measured by gross premiums. 

Constitutionality—The passage of Ses- N.C. Const., Art. II, § 14. Great Am. Ins. 
sion Laws 1961, c. 783, amending this sec- Co. v. High, 264 N.C. 752, 142 S.E.2d 681 
tion was held to meet the requirements of (1965). 


ARTICLE 8C, 
Schedule I-C. Excise Tax on Banks. 


§ 105-228.16. Deductions from gross income.—In computing entire net 
income there shall be allowed as deductions the following items: 

(1) All ordinary and necessary expenses paid or accrued during the taxable 
year. 

(2) Rental expense paid or accrued during the taxable year. 

(3) All unearned discount and interest paid during the taxable year except 
interest paid in connection with income exempt from taxation under 
this article and except interest deemed excessive under G.S. 105-130.6. 

(4) Taxes paid or accrued except taxes based on net income, taxes assessed 
for local benefit of a kind tending to increase the value of the property 
assessed and any other taxes not deductible for corporate income tax 
purposes under the provisions of division I of article 4. 

(5) Dividends received from stock issued by any corporation to the extent 
provided in G.S. 105-130.7. 

(6) Net economic losses to the extent provided in G.S. 105-130.8 and other 
losses as provided in division I of article 4. 

(7) Loans or debts ascertained to be worthless and actually charged off during 
the taxable year, if connected with business and if the amount has 
previously been included in gross income in a return under this article; 
or, in the discretion of the Commissioner of Revenue, a reasonable 
addition to a reserve for bad debts. Provided, that amounts which are 
deductible for federal income tax purposes shall be prima facie allowable 
hereunder. 

(8) A reasonable allowance for depreciation and obsolescence to the extent 
provided for corporation income tax purposes in division I of article 4. 

(9) Contributions to religious, charitable, educational, literary and like organi- 
zations to the extent provided in subdivision (1) of G.S. 105-130.9. 

(10) Contributions to the State of North Carolina, any of its institutions, 
instrumentalities, agencies, or political subdivisions, and contributions 
to educational institutions located within North Carolina as provided in 
subdivision (2) of G.S. 105-130.9. 

(11) Reasonable contributions to qualified employees’ pension trusts within 
the taxable year. 


(12) Premiums paid by banks upon the purchase of bonds to the following 
extent: 

a. Amortization of bond premiums on tax-exempt bonds shall be 
mandatory for all taxpayers. Amortization for the taxable year 
shall be accomplished by lowering the basis or adjusted basis of 
the bond, with no deduction against gross income for the year. 

b. Amortization of bond premiums on taxable bonds shall be elective 
for all taxpayers. The amortizable premium for the taxable 
year may be deducted from gross income only if an adjustment 
is made to the basis of the bond. 

c. For purposes of this subdivision, the term “bond” means any 
bond, debenture, note, or certificate or other evidence of in- 
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debtedness issued by any corporation and bearing interest and 
includes any like obligation issued by any government or political 
subdivision thereof. 

(13) Interest upon the obligations of the State of North Carolina or a 
political subdivision thereof received or accrued during the taxable 
year. Provided, that the deduction of accrued interest shall be per- 
mitted only if the taxpayer has included accrued income in his gross 
income for the taxable year. Provided further, that in the event that 
any court of competent jurisdiction shall rule that the deduction of the 
interest of the obligations of the State of North Carolina or a political 
subdivision thereof from the base of the tax levied by this article 
violates the Constitution of this State or the Constitution of the United 
States, such deduction shall be disallowed and such interest shall be 
included in the entire net income of the taxpayer. 

(14) Reasonable payments made to the beneficiaries or to the estate of a 
deceased employee, paid by reason of the death of the employee to the 
extent provided for corporate income tax purposes in division I of 
article 4. 

(15) Deduction of accrued expenses, contributions, taxes, rental expense, or 
interest expense shall be subject to the limitations imposed upon 
corporate income taxpayers by article 4. (1957, c. 1340, s. 8; 1967, c. 
TIO NSeSy 

Editor’s Note. — The 1967 amendment, provides: “This act shall not affect the lia- 
applicable to all taxable years beginning on _ bility of any taxpayer arising prior to the 
ur after Jan. 1, 1967, rewrote this section. effective date of the applicable section here- 

Section 16, c. 1110, Session Laws 1967, of.” 


ARTICLE 8E. 
Excise Stamp Tax on Conveyances. 


§ 105-228.28. To whom this article shall apply. — The provisions of 
this article shall apply to every person, firm, corporation, association, society or 
organization conveying an interest in real estate located in North Carolina other 
than a governmental unit and instrumentalities thereof. ( 1967, c. 986, s. 1.) 

Editor’s Note.—Section 4, c. 986, Session shall apply to all conveyances made on or 
Laws 1967, provides: “This act shali be- after that date.” 
come effective on January 1, 1968. and 


§ 105-228.29. Conveyances excluded. — The provisions of this article 
shall not apply to transfers of an interest in real estate by operation of law, by lease 
for a term of years, by or pursuant to the provisions of a will, by intestacy, by 
gift, by merger or consolidation, or by instruments securing indebtedness, or any 
other transfer where no consideration in property or money is due or paid by the 
transferee to transferor. (1967, c. 986, s. 1.) 


§ 105-228.30. Imposition of excise stamp tax.—There is hereby levied 


an excise tax on each deed, instrument or writing by which any lands, tenements 
or other realty shall be granted, assigned or otherwise conveyed to, or vested in, 
the purchaser or purchasers, or any other person or persons. The tax imposed here- 
by shall be at the rate of fifty cents (50¢) on each five hundred dollars ($500.00 ) 
or fractional part thereof of the consideration or value of the interest or prop- 
erty conveyed (exclusive of the value of any lien or encumbrance remaining there- 
on at the time of sale). The tax hereby imposed and levied shall be paid by the 
transferor or transferors to the county wherein the real estate 1s situated prior 
to recording the instrument of conveyance; provided that, if the instrument trans- 
fers any parcel of real estate lying in two or more counties, the tax shall be paid 
to the county wherein the greater part of the real estate with respect to value 
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lies. Except as otherwise hereinafter provided, the proceeds of the tax herein 
levied shall be retained by the county and placed in its general fund. (1967, c. 986, 
sels) 


§ 105-228.31. Issuance of tax stamp.—The Commissioner of Revenue 
shall furnish to the register of deeds of each county tax stamps to be issued upon 
payment of the tax herein imposed. Counties shall pay to the Commissioner a 
reasonable charge therefor to cover the cost of printing and handling same. Such 
tax stamps shall be uniform as to size and design and shall be in such form as 
determined by the Commissioner of Revenue and shall be valid until cancelled as 
hereinafter provided for. 

The register of deeds of any county is authorized to affix stamps by meter or 
other similar device in accordance with procedures established by the Commis- 
sioner of Revenue. Stamps affixed by such devices shall be uniform as to size and 
design and shall be in such form as determined by the Commissioner and cancella- 
tion as provided by this article is not required. (1967, c. 986, s. 1.) 


§ 105-228.32. Duties of register of deeds. — The register of deeds of 
each county shall obtain from the Commissioner of Revenue and keep on hand an 
adequate supply of excise tax stamps. The register of deeds shall keep such rec- 
ords and otherwise account for said stamps in accordance with procedures estab- 
lished by the Commissioner of Revenue for the control, distribution and sale of said 
stamps and for the accounting for proceeds of their sale consistent with this article. 
Every instrument of conveyance subject to tax herein shall have affixed to the 
face thereof, prior to recording the same in the office of the register of deeds, 
the tax stamp issued pursuant to this article. The register of deeds shall cancel 
said stamp or stamps prior to recording by writing the date of filing on the face 
of said stamp or stamps. (1967, c. 986, s. 1.) 


§ 105-228.33. Taxes recoverable by action.—Upon the failure to pay 
the taxes imposed by this article, they may be recovered in an action in the name 
of the county brought in the superior court of said county when the same remain 
unpaid for a period of 30 days after demand has been made by the register of deeds 
on behalf of the county therefor. In such actions, costs of court shall include a fee 
to the county of twenty-five dollars ($25.00) for expense of collection. (1967, c. 
986, s. 1.) 


§ 105-228.34. Willful failure to pay tax.—Any transferor or agent of 
transferor of real estate willfully and knowingly failing to pay the correct amount 
of the tax imposed by this article or any person aiding, abetting, or directing any 
other person to willfully and knowingly fail to pay the correct amount of such 
tax shall be guilty of a misdemeanor and fined not less than one hundred dollars 
($100.00) nor more than one thousand dollars ($1,000.00) for each offense. (1967, 
CEO TSals) 


§ 105-228.35. Administrative provisions.—The provisions of subchap- 
ter III, article 30 of chapter 105 of the General Statutes of North Carolina to 
the extent applicable shall apply to the tax imposed herein. (1967, c. 986, s. 1.) 

§ 105-228.36. Reproduction of tax stamps.—No person, firm, or cor- 
poration shall print, engrave, or otherwise reproduce excise tax stamps except with 
the express permission of the Commissioner of Revenue. The unauthorized re- 


production of said stamps shall be punishable as a forgery under G.S. 14-119. 
(1967, c. 986, s. T.) 


ARTICLE 9. 
Schedule J. General Administration; Penalties and Remedies. 


§ 105-230. Charter canceled for failure to report.—If a corporation 
required by the provisions of this subchapter to file any report or return or to 
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pay any tax or fee, either as a public utility (not as an agency of interstate com- 
merce) or as a corporation incorporated under the laws of this State, or as a 
foreign corporation domesticated in or doing business in this State, or owning 
and using a part or all of its capital or plant in this State, fails or neglects to 
make any such report or return or to pay any such tax or fee for ninety days 
atter the time prescribed in this subchapter for making such report or return, or 
for paying such tax or fee, the Commissioner of Revenue shall certify such fact 
to the Secretary of State. The Secretary of State shall thereupon suspend the 
articles of incorporation of any such corporation which is incorporated under the 
laws of this State by appropriate entry upon the records of his office, or suspend 
the certificate of authority of any such foreign corporation to do business in this 
State by proper entry. Thereupon all the powers, privileges, and franchises con- 
ferred upon such corporation by such articles of incorporation or by such cer- 
tificate of authority shall cease and determine. The Secretary of State shall im- 
mediately notify by certified mail every such domestic or foreign corporation of 
the action taken by him, and also shall immediately certify such suspension to 
the register of deeds of the county in which the principal office or place of busi- 
ness of such corporation is located in this State with instructions to said register 
of deeds, and it shall be the register’s duty, to make appropriate entry upon the rec- 
ords of his office indicating suspension of the corporate powers of the corpora- 
tion in question. (1939, c. 158, s. 901; 1957, c. 498; LOOsinc. G2o7Stae.) 


Cross Reference.—See Editor’s note to 1968, substituted “register of deeds” for 
§ 53-5. “clerk of superior court” and “clerk” and 


Editor’s Note.— “register’s” for “clerk’s” in the last sen- 
The 1967 amendment, effective Jan. 1, tence. 


§ 105-236. Penalties. 

(5) Negligence.—For negligent failure to comply with any of the provisions 
of this subchapter, or rules and regulations issued pursuant thereto, 
without intent to defraud, there shall be assessed, as a penalty, an 
additional tax of ten percent (10%) of the deficiency due to such neg- 
ligence; provided, that in the case of income tax, if gross income is 
understated by as much as twenty-five percent (25%), or deductions, 
exclusive of personal exemptions, are overstated by as much as twenty- 
five percent (25%) of gross income, or if there is a combination of 
understatement of gross income and overstatement of deductions, ex- 
clusive of personal exemptions, equaling twenty-five percent (25%) 
of gross income, there shall be assessed, as a penalty, an additional tax 
equal to twenty-five percent (25%) of the total deficiency ; provided 
further, that in the case of sales and use taxes, if it is established that 
the total tax liability is understated by twenty-five percent (25%) 
or more asa result of any 

a. Omission or understatement of gross sales, gross receipts or gross 
purchases ; 

b. Overstatement of exemptions or deductions ; 

c. Incorrect application of a lesser rate of tax ; or 

d. Any combination of the foregoing; there shall be assessed as a 
penalty an additional tax equal to twenty-five percent (25%) 
of the total deficiency. If a penalty is assessed under subdivi- 
sion (6) of this section, no additional penalty for negligence shall 
be assessed with respect to the same deficiency. | 

(7) Attempt to Evade or Defeat Tax.—Any person who wilfully attempts, 
or any person who aids or abets any person to attempt in any man- 
ner to evade or defeat any tax imposed by this subchapter, subchapter 
V, or chapter 18 of the Genera] Statutes, or the payment thereof, shall, 
in addition to other penalties provided by law, be guilty of a misde- 
meanor and shall be punished by a fine not to exceed one thousand 
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dollars ($1,000.00), or by imprisonment not to exceed six (6) months, 
or by both such fine and imprisonment. Notwithstanding any other pro- 
visions of law or any other statute of limitations, no prosecution for 
any violation brought hereunder shall be barred before the expiration 
of three years from the date of such violation. 

(8) Wilful Failure to Collect, Withhold, or Pay Over Tax.—Any person re- 
quired under this subchapter to collect, withhold, account for, and pay 
over any tax imposed by this subchapter who wilfully fails to collect or 
truthfully account for and pay over such tax shall, in addition to other 
penalties provided by law, be guilty of a misdemeanor and shall be 
punished by a fine not to exceed five hundred dollars ($500.00), or by 
imprisonment not to exceed six (6) months, or by both such fine and 
imprisonment. 

(11) Any violation of the provisions of this subchapter, subchapter V of 
chapter 105 or chapter 18 of the General Statutes shall be deemed an 
act committed in part at the office of the Commissioner of Revenue in 
Raleigh. The certificate of the Commissioner of Revenue to the effect 
that a tax has not been paid, that a return has not been filed, or that 
information has not been supplied, as required by or under the pro- 
visions of this subchapter, or by subchapter V of chapter 105 or chap- 
ter 18 of the General Statutes, shall be prima facie evidence that such 
tax has not been paid, that such return has not been filed or that such 
information has not been supplied. (1939, c. 158, s. 907; 1953, c. 1302, 
s. 7; 1959, c. 1259, s. 8; 1963, c. 1169, s. 6; 1967, c. 1110, s. 9.) 


Editor’s Note.— 

The 1967 amendment, effective July 1, 
1967, added the second proviso to the first 
sentence of subdivision (5), added the sec- 
ond sentence of subdivision (7), and in- 
serted “subchapter V, or chapter 18 of the 
General Statutes” near the beginning of 
subdivision (7), inserted “Withhold” in 
the catchline and “withhold” near the be- 
ginning of subdivision (8) and substituted 
“Any violation of the provisions of this sub- 


§ 105-241.1. Additional taxes; 


Applied in Hatteras Yacht Co. v. High, 
265 N.C. 653, 144 S.E.2d 821 (1965). 


chapter” for “The failure to do any act re- 
quired by or under the provisions of this 
subchapter or by” at the beginning of sub- 
division (11). Section 16, c. 1110, Session 
Laws 1967, provides: “This act shall not 
affect the liability of any taxpayer arising 
prior to the effective date of the applicable 
section hereof.” 

As the rest of the section was not 
changed by the amendment, only subdivi- 
sions (5), (7), (8) and (11) are set out. 


assessment procedure. 


§ 105-241.2. Administrative review. 


Applied in In re Sing Oil Co., 263 N.C. 
520, 139 S.E.2d 599 (1965); In re Housing 


Authority, 265 N.C. 719, 144 S.E.2d 904 
(1965). 


§ 105-241.3. Appeal without payment of tax from Tax Review 


Board decision. 

Applied in In re Sing Oil Co., 263 N.C. 
520, 139 S.E.2d 599 (1965); In re Housing 
Authority, 265 N.C. 719, 144 S.E.2d 904 
(1965). 


Cited in State ex rel. North Carolina 
Util. Comm’n v. Old Fort Finishing Plant, 
264 N.C. 416, 142 S.E.2d 8 (1965). 


§ 105-241.4. Action to recover tax paid. — Within thirty days after 


notification of the Commissioner’s decision with respect to liability under this sub- 
chapter or under article 36 of subchapter V, any taxpayer aggrieved thereby, in 
lieu of petitioning for administrative review thereof by the Tax Review Board 
under G.S. 105-241.2, may pay the tax and bring a civil action for its recovery 
as provided in G.S. 105-267. 

Any taxpayer who has obtained an administrative review by the Tax Review 
Board as provided by G.S. 105-241.2 and who is aggrieved by the decision of 
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the said Board may, in lieu of appealing pursuant to the provisions of G.S. 105- 
241.3, within thirty days after notification of the Board’s decision with respect 
to liability pay the tax and bring a civil action for its recovery as provided in 
G.S. 105-267. 

Either party may appeal to the Supreme Court from the judgment of the su- 
perior court under the rules and regulations prescribed by law for appeals, ex- 
cept that the Commissioner, if he should appeal, shall not be required to give any 
undertaking or make any deposit to secure the cost of such appeal. 


Any taxes, interest or penalties paid and found by the court to be in excess 
of those which can be properly assessed shall be ordered refunded to the taxpayer 
with interest from time of payment. (1955, c. 1350, s. 7; 1957, c. 1340, s. 10; 1967, 
Ca 1d0 6, 9;) 


Editor’s Note.— Section 16, c. 1110, Session Laws 1967, 

The 1967 amendment, effective July 1, provides: “This act shall not affect the lia- 
1967, deleted “under protest” between “tax” bility of any taxpayer arising prior to the 
and “and” near the end of the second para- effective date of the applicable section here- 
graph. Ol. 


105-249.2. State taxes owed by members of armed forces; no in- 
terest or penalty to accrue while in combat zone.—Whenever any tax im- 
posed by the State under the provisions of this chapter is owed by any member of 
the armed forces of the United States who is serving in a combat zone, as the 
same is hereinafter defined, or who is hospitalized as a result of wounds, disease 
or injury incurred by serving in a combat zone during a period of induction, there 
shall be no interest or penalty assessed for taxes due during the period in which 
such member of the armed forces is in such combat zone, or is hospitalized as a 
result of wounds, disease or injury incurred while serving in such combat zone. 

Combat zone is hereby defined as an area which the President of the United 
States by executive order has designated as an area in which the armed forces 
of the United States are, or have been, engaged in combat. The provisions of this 
section shall apply to any month or months during any part of which such mem- 
ber of the armed services served in a combat zone during an induction period; 
except that this section shall not apply for any month during any part of which 
there was no combat activities in the combat zone. (1967, c. 706, s. 1.) 

Editor’s Note.—Section 3, c. 706, Ses- be effective and shall apply to tax years on 
sion Laws 1967, provides that the act shall and after Jan. 1, 1967. 


§ 105-250.1. Distributors of coin-operated machines required to 
make semiannual reports.—Every person, firm or corporation who or which 
owns and places on location other than on his or its own premises, under any lease 
or rental agreement, loan or otherwise, or which sells coin-operated machines or 
vending machines of any type whatsoever upon which a tax is levied under §§ 
105-65 and 105-65.1 of the General Statutes (or upon which a tax shall hereafter 
be levied), hereinafter referred to as a distributor, shall file a semiannual infor- 
mational report with the Commissioner of Revenue, in duplicate, as of the first 
day of January and July of each year, setting out the following information: 

(1) The name and address of the distributor making the report. 

(2) A description of the principal business of such distributor. 

(3) A list giving the location of each machine placed or remaining on loca- 
tion under any lease or rental agreement, loan or other arrangement 
whatsoever, other than by sale, together with the type of each such 
machine and its serial or other identifying number: Provided that this 
subdivision (3) shall not be applicable to distributors or operators of 
soft drink dispensers who have complied with the provisions of G.S. 
105-65.1 (b) (1). 

(4) A list giving the location of each machine theretofore sold by the dis- 
tributor, (whether such sale was for cash, on open account, or under 
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a conditional sale or other title retention contract), together with the 
type of each such machine and its serial or other identifying number. 
Provided, that machines sold by the distributor but known by him to 
be no longer in service need not be reported. 


(5) A list giving the location of each machine, other than those described in 
subdivisions (3) and (4) above, for the sale or use by, for or in 
which the distributor sells, leases, services or in any manner furnishes 
any goods, wares, merchandise, records, equipment, accessories, sup- 
plies, parts or any services whatsoever, together with the type of each 
such machine and its serial or other identifying number. 


Provided, that the report required to be made as of June 1, 1949, (or the first 
report made by any distributor) shall contain a complete and true list of all of the 
machines described in subdivisions (3), (4) and (5) above, together with the in- 
formation required by said subdivisions, but the semiannual reports required to be 
made as of the first day of January and July thereafter need show only those 
machines placed on location or sold by the distributor or for which the distributor 
has begun furnishing supplies, equipment and other services since the date as of 
which the next preceding semiannual report was made. 


As used herein, “location” shall include the name and address of the owner or 
operator of the place of business where the machine is located, or the address of 
the premises on which the machine is located and the name of the person prin- 
cipally responsible for the operation of the machine. 


Each semiannual report required by this section shall be made to the license 
tax division of the Department of Revenue not later than twenty days after the 
date as of which each report is required to be made. 


The Commissioner of Revenue is hereby authorized and empowered to prescribe 
forms to be used in making the reports required by this section. 


Any distributor who shall fail to comply with the provisions of this section and 
who shall fail, without showing good cause therefor, to make timely, full and ac- 
curate reports shall be liable to a penalty equal to the amount of the tax on all 
the machines described in subdivisions (3) and (4), whether or not the distributor 
would otherwise be liable for the tax on such machines: Provided, that this shall 
not be construed as relieving the owner and/or operator of such machines of lia- 
bility for any tax which may be due thereon. Provided further, if any person, firm 
or corporation required to make semiannual informational reports under this sec- 
tion shall fail to do so within the time herein specified, he or it shall be guilty of 
a misdemeanor and upon conviction, shall be fined or imprisoned in the discretion 
of the court, and in addition to such fine or imprisonment shall be required to pay 
the taxes and penalties herein set out. (1949, c. 392, s. 6; 1951, c. 643, s. 95 
1963, c. 294, s. 8; 1965, c. 1078, s. 2.) 

Editor’s Note.— The catchline to this section in the orig- 

The 1965 amendment, effective July 1, inal contains a typographical error, but 
1965, added the proviso to subdivision (3) appears in this Supplement as corrected. 
of the first paragraph. 


§ 105-266. Overpayment of taxes to be refunded with interest. 


Deductions for 1957 Disallowed.—To al- render every return inconclusive far be- 
low as deductions for the tax year 1957 yond the time intended by the legislature. 
items which could have been the basis of In re Fleishman, 264 N.C. 204, 141 S.E.2d 
claims for refunds in prior years, would 256 (1965). 


§ 105-266.1. Refunds of overpayment of taxes. 

Cross Reference—See note to § 105- ing Authority v. Johnson, 261 N.C. 76, 134 
266. S.E.2d 121 (1964). 

Rights granted by section are in addi- Applied in Hatteras Yacht Co. v. High, 
tion to rights provided by § 105-267. Hous- 265 N.C. 653, 144 S.E.2d 821 (1965); In 
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re Housing Authority, 265 N.C. 719, 144 
S.E.2d 904 (1965); Southern Bell Tel. & 
Tel, Co. vy. ‘Clayton, 266 N.C. 687, 147 
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S.E.2d 195 (1966); Northcutt v. Clayton, 
269 N.C. 428, 152 S.E.2d 471 (1967). 


§ 105-267. Taxes to be paid; suits for recovery of taxes. 


Section Requires Taxpayer Disputing 
Assessment to Pay Tax and Sue for Recov- 
ery. — This section requires the taxpayer 
disputing an allegedly illegal assessment 
to pay the amount of the disputed tax and 
sue the State for its recovery. Gulf Oil 
Corp. v. Clayton, 267 N.C. 15, 147 S.E.2d 
522 (1966). 

Method Has Been Available Since 1887. 
—The method of disputing an assessment 
by requiring the taxpayer to pay the dis- 
puted tax and sue the State for its recov- 
ery has, in effect, been available to taxpay- 
ers since 1887. Gulf Oil Corp. v. Clayton, 
267 N.C. 15, 147 S.E.2d 522 (1966). 

And Is Appropriate for Testing Constitu- 
tionality of Statute.—Requiring a taxpayer 
to pay the amount of a disputed tax and 
sue the State for its recovery is an appro- 
priate procedure for a taxpayer who seeks 
to test the constitutionality of a statute or 
its application to him. Gulf Oil Corp. v. 
Clayton, 267 N.C. 15, 147 S.E.2d 522 (1966). 

Rights granted in § 105-266.1 are in ad- 
dition to rights provided by this section. 
Housing Authority v. Johnson, 261 N.C. 
76, 134 S.E.2d 121 (1964). 


As Are Provisions of § 105-130.4 (s).— 
The purpose of § 105-130.4 (s) was not to 
provide either a substitute for, or an alter- 
native to this section, but to afford relief 
from the apportionment formula of § 105- 
130.4 when it operates to tax a greater por- 
tion of a corporation’s income than is rea- 
sonably attributable to business in this 
State. Gulf Oil Corp. v. Clayton, 267 N.C. 
15, 147 S.E.2d 522 (1966) (decided under § 


105-134 prior to the amendment thereof by 
Session Laws 1967, c. 1110). 

Section Is Available to Corporation 
Taxed on Income Not Attributable to This 
State——Had the General Assembly meant 
to deprive a corporation of the right to pro- 
ceed under this section when it contends 
that it has been illegally taxed upon income 
not attributable to business within the 
State, it would undoubtedly have said so. 
Gulf Oil Corp. v. Clayton, 267 N.C. 15, 
147 S.E.2d 522 (1966). 

A taxpayer contending that an additional 
assessment of income tax is invalid is not 
required to proceed under § 105-130.4 (s), 
but may pay the tax under protest, make 
proper demand for refund, and, upon re- 
fusal, bring suit under this section. Sayles 
Biltmore Bleacheries, Inc. v. Johnson, 266 
N.C. 692, 147 S.E.2d 177 (1966) (decided 
under § 105-134 prior to the amendment 
thereof by Session Laws 1967, c. 1110). 

Commissioner of Revenue cannot be 
sued pursuant to provisions of Declaratory 
Judgment Act. Housing Authority  v. 
Johnson, 261 N.C. 76, 134 S.E.2d 121 
(1964). 

The State has not waived its immunity 
against suit by one of its citizens under 
the Declaratory Judgment Act to adjudi- 
cate his tax liability under the sales tax 
statute. Housing Authority v. Johnson, 
961 N.C. 76, 134 S.E.2d 121 (1964). 

Applied in Southern Bell Tel. & Tel. 
Co. v. Clayton, 266 N.C. 687, 147 S.E.2d 195 
(1966); Excel, Inc. v. Clayton, 269 N.C. 
127, 152 S.E.2d 171 (1967). 


SUBCHAPTER II. ASSESSMENT, LISTING AND 
COLLECTION OF TAXES. 


ArrTIcLeE 11. 
Short Title and Definitions. 


§ 105-271. Official title. 

What Machinery Act Prescribes. — The 
Machinery Act prescribes the time and 
manner for listing and valuing property 


§ 105-272. Definitions. 

Husband and Wife Are Separate “Tax- 
payers” as to Land Held by Entirety—A 
husband and wife are “taxpayers” with ref- 
erence to taxes levied on account of prop- 


for ad valorem tax purposes; it also fixes 
the time for payment. Spiers v. Daven- 
port, 263 N.C. 56, 138 S.E.2d 762 (1964). 


erty owned by each alone, but they are, in 
contemplation of law, a separate person 
from either with reference to land owned 
by them as tenants by the entirety. Conse- 
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quently, no lien attaches to such land on ac- County v. Jones, 267 N.C. 68, 147 S.E.2d 
count of a tax levied upon either on account 603 (1966). 
of separately owned property. Duplin 

ARTICLE 12. 


State Board of Assessment. 


§ 105-273. Creation; officers. — (a) There is hereby created a State 
Board of Assessment of five members with all the powers and duties prescribed 
by law. On July 1, 1967, and quadrennially thereafter, the Governor, Lieutenant 
Governor, and Speaker of the North Carolina House of Representatives shall each 
appoint one member to serve for four years and until his successor is appointed 
and qualified. On July 1, 1967, the Governor shall appoint one additional mem- 
ber to serve for two years and until his successor is appointed and qualified; and 
on July 1, 1969, and quadrennially thereafter, the Governor shall appoint a suc- 
cessor to the original one additional member to serve for four years and until his 
successor is appointed and qualified. The Director of Tax Research shall serve 
ex officio as the fifth member of the Board. In the case of a vacancy, the unex- 
pired term shall be filled by the holder of the office making the original appoint- 
ment. The State Board of Assessment shall select its own chairman, and the 
members of the Board shall receive fifteen dollars ($15.00) per day when engaged 
in the performance of duties plus necessary travel expenses. 

(b) On July 1, 1967, and quadrennially thereafter, the State Board of Assess- 
ment shall appoint an administrative officer of the Board whose entire time shall 
be given to the work of the Board and who shall have the powers and duties pre- 
scribed by this subchapter. The administrative officer shall serve at the pleasure of 
the Board, and his salary shall be fixed by the Governor and the Advisory Budget 
Commission. 

(c) The Board may authorize the administrative officer to employ valuation 
and appraisal specialists and other assistants as may be needed for the perfor- 
mance of the duties of the Board and of the administrative officer. 

(d) All expenses of the Board, the administrative officer, and other employ- 
ees shall be paid from funds appropriated out of revenues derived from the tax on 
intangible personal property as provided by G.S, 105-213. (1939, c. 310, s. 200; 
1941, c. 327, s. 6; 1947, c. 184; 1961, c. 547, s. 1; 1967, c. 1196, s. 1.) 


Editor’s Note.— 

The 1967 amendment rewrote this sec- 
tion. 

Section 8, c. 1196, Session Laws 1967, 


State Board of Assessment herein created 
is appointed and organized, the State Board 
of Assessment as it existed on June 30, 
1967, shall exercise the duties of the Board 


provides: “This act shall become effective as prescribed by G.S. 105-275.” 


on July 1, 1967: Provided, that until the 


§ 105-274. Oath of office.—The members of the Board and the adminis- 
trative officer shall take and subscribe to the constitutional oath of office and file 
the same with the Secretary of State. (1939, c. 310, s. 201; 1967, c. 1196, s. 2.) 

Editor’s Note. — The 1967 amendment, plicable to the administrative officer as well 
effective July 1, 1967, made this section ap- as to the members of the Board. 


§ 105-275. Duties of the Board.—The State Board of Assessment shall 
exercise general and specific supervision over the valuation and taxation of prop- 
erty taxation throughout the State, including counties and municipalities. It is con- 
stituted a board of appraisers and assessors for certain types of property as speci- 
fied in article 26 of this chapter, and in addition it is constituted a State Board of 
Equalization and Review of valuation and taxation of property in this State, It 
shall be the duty of the Board: 

(1) To discharge such duties as may be prescribed by law, and take such 
action, do such things, and prescribe such rules and regulations as may 
be needful and proper to enforce the provisions of this subchapter. 
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(2) To properly administer the duties prescribed by Schedule H, $$ 105-198 


to 105-217 of the General Statutes with respect to division and cer- 
tification of taxes collected thereunder; the State Board of Assess- 
ment shall hear and pass upon any matters relative thereto. 


(3) To hear and to adjudicate appeals from the boards of county commis- 


sioners and county boards of equalization and review as to property 
liable for taxation that has not been assessed or of property that has 
been fraudulently or improperly assessed through error or otherwise, to 
investigate the same, and if error, inequality, or fraud is found to exist, 
to take such proceedings and to make such orders as to correct the 
same. In case it shall be made to appear to the State Board of As- 
sessment that any tax list or assessment role in any county in this 
State is grossly irregular, or any property is unlawfully or unequally 
assessed as between individuals, between sections of a county, or be- 
tween counties, the said Board shall correct such irregularities, inequal- 
ities and lack of uniformity, and shall equalize and make uniform the 
valuation thereof upon complaint by the board of county commission- 
ers under rules and regulations prescribed by it, not inconsistent with 
this subchapter: Provided, that no appeals shall be considered or fixed 
values changed unless notice of same is filed within 60 days after 
the final values are fixed and determined by the board of county com- 
missioners or the Board of Equalization and Review, as _ hereinafter 
provided: Provided, further, that each taxpayer or ownership interest 
shall file separate and distinct appeals; no joint appeals shall be con- 
sidered except by and with consent of the State Board of Assessment. 


(4) To report to the General Assembly at each regular session or at such 


other times as it may direct, the proceedings of the Board under sub- 
chapters II and III of this chapter and such other information and rec- 
ommendations concerning the public revenues as required by the Gen- 
eral Assembly or that may be of public interest. Such reports, in the 
interest of up-to-date information, need not be printed, but shall be 
made available in a reasonably durable form. 


'5) To recommend to the General Assembly such revision of the Machinery 


Act, as it may find by experience, investigation, and study to be ex- 
pedient and wise. 


(6) To report to the Governor, on or before the first day of January of each 


year, the proceedings of said Board during the preceding year, with 
such recommendations as it desires to submit with respect to any mat- 
ters relating to the Machinery Act. 


(7) To keep full, correct and accurate records of its official proceedings. 
(1939, c. 310, s. 202; 1955, c. 1350, s. 10; 1967, c. 1196, s. 3.) 


Editor’s Note.— 

The 1967 amendment, effective July 1, 
1967, rewrote this section. See Editor’s note 
to § 105-273. 

Jurisdiction of State Board of Assess- 
ment is fixed by this section. In re Freight 
Carriers, Inc., 263 N.C. 345, 139 S.E.2d 
633 (1965). 

And Includes Power to Determine Tax 
Situs.—Subdivision (3) is specific statu- 
tory recognition that jurisdiction over ad 
valorem taxation includes the power to 
determine the tax situs of the property 
which a county has assessed. In re 
Freight Carriers, Inc., 263 N.C. 345, 139 
§.E.2d 633 (1965). 


But Such Jurisdiction Is Net Exclusive. 
—The jurisdiction which subdivision (3) 
confers upon the State Board of Assess- 
ment is not exclusive. The provisions of § 
105-406 are still open to a taxpayer if he 
prefers those provisions. In re Freight 
Carriers, Inc., 263 N.C. 345, 139 S.E.2d 
633 (1965). 

One of the primary functions of the 
State Board is to maintain reasonable uni- 
formity throughout the 100 counties in 
carrying out the provisions of the revenue 
laws and the Machinery Act with ref- 
erence to both tax valuations and proce- 
dures. In re Freight Carriers, Inc., 263 
N.C. 345, 139 S.E.2d 633 (1965). 


171 


§ 105-277. 


Valuation is merely one aspect of taxa- 
tion, as the preamble to this section recog- 
nizes. In re Freight Carriers, Inc., 263 
N.C. 345, 139 S.E.2d 633 (1965). 

Judicial Review.—The administrative de- 
cisions of the State Board of Assessment 
are always subject to review by the su- 
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perior court. Under both subdivision (3) 
of this section and § 105-406, if either the 
taxpayer or the taxing authority wants ju- 
dicial review, it is available. In re Freight 
Carriers, Inc., 263 N.C. 345, 139 S.E.2d 
633 (1965). 


§ 105-277.1. Duties of the administrative officer.—Subject to the su- 
pervision of the State Board of Assessment, it shall be the duty of the administrative 


officer of the State Board of Assessment: 


(1) To confer with and advise boards of county commissioners, tax super- 
visors, assessing officers, list takers, and all others engaged in the val- 
uation and assessment of property, in the preparation and keeping of 
suitable records, and in the levying and collection of taxes and rev- 
enues, as to their duties under this subchapter or any other act passed 
with respect to valuation of property, assessing, levying or collection 
of revenue for counties, municipalities and other subdivisions of the 
State, to insure that proper proceedings shall be brought to enforce the 
statutes pertaining to taxation and for the collection of penalties and 
liabilities imposed by law upon public officers, officers of corporations, 
and individuals failing, refusing or neglecting to comply with this sub- 
chapter ; and to call upon the Attorney General or any prosecuting at- 
torney in the State to assist in the execution of the powers herein con- 


ferred. 


(2) To prepare a pamphlet or booklet for the instruction of the boards of 
county commissioners, tax supervisors, assessing officers, list takers, 
and all others engaged in the valuation of property, preparing and keep- 
ing records, and in the levying and collecting of taxes and revenue, 
and have the same ready for distribution at least 30 days prior to the 
date fixed for listing taxes. The said pamphlet or booklet shall, in as 
plain terms as possible, explain the proper meaning of this subchapter ; 
shall call particular attention to any points in the law or in the admin- 
istration of the laws which may be or which may have been overlooked 
or neglected; shall advise as to the practical working of the Machinery 
Act; and shall explain and interpret any points that seem to be in- 
tricate and upon which county or State officers may differ. 


(3) To make studies of the ratio of appraised value of real and personal 
property to market value in each county in the year in which real prop- 
erty is revalued in such county, and at such other times as he may 
deem appropriate ; and to publish the results of the studies. 


(4) To maintain a register of persons, firms, associations, and corporations 
available for employment by counties under the provisions of G.S. 105- 
291: to review the work of registrants; and to advise the counties with 
respect to those registrants found to be complying with the terms of 
their employment and assisting counties in meeting statutory require- 
ments for valuing property. Any person, firm, association, or corpora- 
tion may register by filing with the administrative officer a resume of 
experience and a statement of financial condition in such detail as the 
registrant deems advisable, together with the home office and, in the 
case of a company, association, or firm, a statement of ownership. 

(5) To serve as secretary of the Board. (1967, c. 1196, s. 4.) 


Editor’s Note.—Section 8, c. 1196, Ses- 
sion Laws 1967, makes the act effective 
July 1, 1967. See Editor’s note to § 105-273. 
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ARTICLE 13, 


Revaluation and Annual Assessment. 


§ 105-278. Revaluation of real property. 


Applied in Spiers v. Davenport, 263 
N.C. 56, 138 S.E.2d 762 (1964). 


§ 105-279. Listing and assessing in years other than revaluation 


years. 
Editor’s Note.— 
The caption of c. 336, Session Laws 
1967, states that it is “An act to amend 
G.S. 105-279 and G.S. 105-406 to allow the 


board of commissioners of Onslow County 
to refund taxes for back years erroneously 
assessed and collected due to clerical er- 
rors in valuation of property.” 


§ 105-280. Date as of which assessment is to be made. 


Local Modification. — Alexander and 


Caldwell: 1967, c. 965. 


Stated in Spiers v. Davenport, 263 N.C. 
56, 138 S.E.2d 762 (1964). 


§ 105-281. Property subject to taxation. 


Amendment Effective July 1, 1969.— 
Session Laws 1967, c. 1185, effective July 
1, 1969, adds at the end of this section a 
new paragraph reading as follows: 

“Personal property of nonresidents of 
the State in their original package or fun- 
gible goods in bulk, belonging to a nonres- 
ident of the State, shipped into this State 
and placed in a public warehouse for the 
purpose of transshipment to an out-of-state 
or within the State destination and so des- 
ignated on the original bill of lading, or 
personal property of residents of the State 
in their original package and fungible goods 
in bulk, belonging to a resident of the State, 
placed in a public warehouse for the pur- 
pose of transshipment to an out-of-state 
destination and so designated on the orig- 
inal bill of lading, shall be, while so in the 
original package, or as fungible goods in 


bulk, in such warehouse, and they are here- 
by designated a special class of personal 
property and shall not be assessed for tax- 
ation. No portion of a premises owned or 
leased by a consignor or consignee, or a 
subsidiary of a consignor or consignee, 
shall be deemed to be a public warehouse 
within the meaning of this section despite 
any licensing as such. It is hereby declared 
to be the policy of this State to use its 
system of property taxation in such man- 
ner, through the classification of the afore- 
mentioned property, to encourage the de- 
velopment of the State of North Carolina 
as a distribution center. For purposes of 
this section and this subchapter, the term 
“property, real and personal,” as used in 
the first paragraph of this section, shall 
not include the property hereinabove in 
this paragraph so specially classified.” 


ARTICLE 14. 


Personnel for County Tax Listing and Assessing. 


§ 105-283. Appointment and qualifications of tax supervisors. 


Stated in Spiers v. Davenport, 263 N.C. 


56, 138 S.E.2d 762 (1964). 


§ 105-286. Powers and duties of tax supervisor. 


Quoted in Spiers v. Davenport, 263 N.C. 


58, 138 S.E.2d 762 (1964). 


§ 105-287. Appointment, qualifications, and number of list takers 


and assessors. 


Local Modification—Nash: 1967, c. 657; 


Wilson: 1967, c. 547. 


Stated in Spiers v. Davenport, 263 N.C. 
56, 138 S.E.2d 762 (1964). 


§ 105-292. Assistant tax supervisors and clerical assistants. — The 
board of county commissioners may, in their discretion, upon the recommendation 
of the tax supervisor, appoint one or more assistant tax supervisors and emplov 
such clerical assistants to the tax supervisor as they deem proper. The board of 
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county commissioners may delegate to assistant tax supervisors appointed under 
this section responsibility for real property appraisal, the listing and appraisal of 
business property, or such other duties as they deem advisable. Clerical assistants 
shall perform such duties as may be assigned them by the tax supervisor. Assistant 
tax supervisors and clerical assistants shall be appointed or employed and compen- 
sated for such terms as the county commissioners deem proper. 


The provisions of this section shall not apply to the following counties: Alle- 
ghany, Ashe, Avery, Caldwell, Catawba, Cherokee, Duplin, Franklin, Granville, 
Halifax, Martin, Perquimans, Randolph, Transylvania, and Watauga. (1939, ¢. 
310, s. 409; 1955, c. 866; 1963, c. 625; 1967, cc. 59, 293.) 

Editor’s Note.— deleted “McDowell” from the list of coun- 

The first 1967 amendment deleted _ ties in the second paragraph. 

“Hoke” and the second 1967 amendment 


ArvIcLeE 15. 
Classification, Valuation and Taxation of Property. 


§ 105-294. Taxes to be on uniform assessment basis as to class.— 
All property, real and personal, shall as far as practicable be appraised or valued 
at its true value in money. The intent and purpose of this section is to have all 
property and subjects of taxation appraised at their true and actual value in 
money, in such manner as such property and subjects of taxation are usually 
sold, but not by forced sale thereof; and the words “market value,” “true value,” 
or “cash value,” whenever used in this chapter, shall be held to mean for the 
amount of cash or receivables the property and subjects can be transmuted into 
when sold in such manner as such property and subjects are usually sold. 

In the year in which a revaluation of real property, conducted in a county un- 
der the provisions of G.S. 105-278, is to take effect, and annually thereafter, 
the board of county commissioners shall select and adopt some uniform percent- 
age of the amount at which property has been appraised as the value to be used 
in taxing property. The percentage selected shall be adopted by resolution of 
the board of county commissioners prior to the first meeting of the board of 
equalization and review, and such percentage shall be known as the assessment 
ratio. Before the adoption of the resolution, representatives of municipalities and 
other taxing authorities required by this section to use the assessments determined 
by the board of county commissioners shall be given an opportunity to make rec- 
ommendations as to that assessment ratio which would provide a reasonable and 
adequate tax base in each such municipality or other taxing unit. The board shall 
give due consideration to any recommendation so made, but final action selecting 
and adopting the assessment ratio shall be taken by the board. Within ten days 
after adopting its assessment ratio, the board of county commissioners shall for- 
ward a certified copy of the adoption resolution to the State Board of Assess- 
ment. 

The percentage or assessment ratio selected shall be applied to the appraised 
value of all real and personal property subject to assessment in the county. The 
tax records of the county shall show for all property both the appraisal value 
and the assessed value for tax purposes. Taxes levied by all counties, municipali- 
ties, and other local taxing authorities shall be levied uniformly on assessments 
so determined. 

In the fourth year following revaluation of real property by actual appraisal 
as required by G.S. 105-278, each county shall review its appraisal values and 
make whatever revisions are needed to bring them into line with current market 
or cash value, such revisions to be made horizontally only, by uniform percent- 
ages of increase or reduction rather than by actual appraisal and reassessment 
of individual properties. To the appraisal values thus revised, each county shall, 
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for tax assessment purposes, apply the assessment ratio selected and adopted as 
hereinabove provided. 


It is hereby declared to be the policy of this State so to use its system of real 
estate taxation as to encourage the conservation of natural resources and the 
beautification of homes and roadsides, and all tax assessors are hereby instructed 
that in assessing real estate under the provisions of G.S. 105-279 they shall make 
no increase in the tax valuation of real estate as a result of the owner’s enterprise 
in adopting any one or more of the following progressive policies: 

(1) Planting and care of lawns, shade trees, shrubs and flowers for noncom- 
mercial purposes. 

(2) Repainting buildings. 

(3) Terracing or other methods of soil conservation, to the extent that they 
preserve values already existing. 

(4) Protection of forests against fire. 

(5) Planting of forest trees on vacant land for reforestation purposes (for 
ten years after such planting). 

It is hereby declared to be the policy of this State to use its system of real 
estate taxation in such manner as to encourage the conservation of natural re- 
source and the abatement and prevention of air and water pollution, and all 
tax assessors are hereby instructed that in assessing real estate under the pro- 
visions of G.S. 105-279 they shall make no increase in the tax valuation of 
real estate as the result of the owner’s enterprise in installing or constructing 
or installing air cleaning devices or waste disposal or water pollution abatement 
plants, including waste lagoons, or equipment, upon the condition that a certifi- 
cate is furnished to the tax supervisor of the county, wherein such property is 
located, by the Board of Water and Air Resources, certifying that said Board 
has found as a fact that the waste treatment plant, air cleaning device, or air or 
water pollution abatement equipment purchased or constructed and installed as 
above described has actually been constructed and installed and that such plant, 
device, or equipment complies with the requirements of said Board with respect 
to such plants, devices, or equipment, that such plant, device, or equipment is 
being effectively operated in accordance with the terms and conditions set forth 
in the permit, certificate of approval, or other document of approval issued by 
the Board of Water and Air Resources, and that the primary purpose thereof 
is to reduce air or water pollution resulting from the emission of air contaminants 
or the discharge of sewage and waste and not merely incidental to other pur- 
poses and functions; provided, this section shall apply to the facilities or equip- 
ment of private or public utilities built and installed primarily for the purpose 
of providing sewer service to residential and outlying areas. (1939, c. 310, s. 500; 
1953, c. 970, s. 5; 1955, c. 1100, s. 2; 1959, c. 682; 1967, c. 892, s. 7.) 

Editor’s Note.— Applied in In re Carolina Quality Block 

The 1967 amendment rewrote the last Co., 270 N.C. 765, 155 S.E.2d 263 (1967). 
paragraph. 


§ 105-295. Appraisal of real property; land and buildings.—In ap- 
praising real property for tax purposes as required by G.S. 105-278, G.S. 105- 
279, and G.S. 105-294, it shall be the duty of the county tax supervisor to see 
that every lot, parcel, tract, building, structure, and other improvement being 
appraised actually be visited and observed by a competent appraiser, either one 
appointed under the provisions of G.S. 105-287 or one employed under the pro- 
visions of G.S. 105-291. It shall also be the duty of the county tax supervisor 
to provide for the development and compilation of standard uniform schedules of 
values to be used in appraising real property in the county, which standard uni- 
form schedules shall be subject to the review and approval of the board of county 
commissioners. Such schedules shall be prepared prior to each revaluation as 
required by G.S. 105-278, shall be in written or printed form, and shall be pre- 
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pared in sufficient detail to enable appraisers to adhere to them in appraising 
the kinds of real property commonly found in the county. The schedules of values 
so developed shall be made available for public inspection upon request. 


In determining the value of land the assessors shall consider as to each tract, 
parcel or lot separately listed at least its advantages as to location, quality of soil, 
quantity and quality of timber, waterpower, water privileges, mineral or quarry 
or other valuable deposits, fertility, adaptability for agricultural, commercial or 
industrial uses, the past income therefrom, its probable future income, the present 
assessed valuation, and any other factors which may affect its value. 


In determining the value of a building the assessors shall consider at least its 
location, type of construction, age, replacement, cost, adaptability for residence, 
commercial or industrial uses, the past income therefrom, the probable future in- 
come, the present assessed value, and any other factors which may affect its value. 
Buildings partially completed shall be assessed in accordance with the degree of 
completion on the day as of which property is assessed. 


For each tract, parcel, lot or group of contiguous lots a separate property rec- 
ord shall be prepared. Said record shall be designed to show the information re- 
quired for compliance with the provisions of G.S. 105-306 dealing with real prop- 
erty as well as that required for compliance with the provisions of this section. 
The intent and purpose of this section is to require that individual property rec- 
ords be maintained in sufficient detail to enable property owners to ascertain the 
method and standards of value by which properties are valued. (1939, c. 310, 
s. 501; 1959, c. 704, s. 4; 1967, c. 944.) 


Editor’s Note.— the end of the second sentence. The amen- 
The 1967 amendment, effective Jan. 1, datory act provides that it shall apply to 
1968, added “which standard uniform sched- all valuations and revaluations taking place 


ules shall be subject to review and approval on and after Jan. 1, 1968. 
of the board of county commissioners” at 


ARTICLE 16. 
Exemptions and Deductions. 


§ 105-296. Real property exempt. 


(4a) Real property owned by religious educational assemblies, retreats and 
similar organizations, associations and corporations, including (with- 
out limitation) assembly grounds, buildings used for meetings, con- 
ferences, religious book stores, study or worship, facilities used for 
lodging or eating, recreational facilities and areas, and adjacent lands 
and facilities reasonably necessary for the convenient use of such 
buildings and facilities, exclusively maintained and used for the reli- 
gious education, housing, feeding and recreation of the officers, em- 
ployees, instructors, students, conferees and other participants in the 
religious educational schools, institutes, seminars, conferences, and ac- 
tivities sponsored or conducted by any such religious educational or- 
ganization, association or corporation for the purpose of providing 
religious education and development of the students, conferees and 
other participants: Provided, however, that the exemption of this 
subdivision shall not apply to any assembly or other similar organi- 
zation organized or operated for profit, or if any officer, shareholder, 
member, or employee thereof or other individual shall be entitled to 
receive any pecuniary profit from the operations thereof, except rea- 
sonable compensation for services. Any such building or facility shall 
be deemed to be exclusively maintained and used for the exempt 
purposes herein defined, whether operated through the employees of 
the exempt assembly or similar organization or through a contractual 
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arrangement, notwithstanding the fact that the building or facility is 
incidentally available to and patronized by the general public so long 
as there is no material amount of business or patronage with the 
general public. 


(7) The exemptions granted in subdivisions (3), (4), (4a), (5), (6) and 


(10) of this section shall apply to real property of foreign religious, 
charitable, educational, literary, benevolent, patriotic or historical 
corporations, institutions or orders when such property is exclusively 
used for religious, charitable, educational or benevolent purposes with- 
in this State. 


(11) Real property, or so much thereof, which is used exclusively for air 


cleaning or waste disposal or air or water pollution abatement facili- 
ties, including waste lagoons, designed to abate, reduce, or prevent 
pollution of air or water. This exemption is allowed only upon the 
condition that a certificate is furnished to the tax supervisor of the 
county, wherein such property is located, by the Board of Water and 
Air Resources, certifying that said Board has found as a fact that 
the air cleaning device or the waste treatment plant, including waste 
lagoons, or pollution abatement equipment above described has been 
constructed or installed thereon and that such plant, device or equip- 
ment complies with the requirements of said Board with respect to 
such plants, devices or equipment, that such plant, device or equip- 
ment is being effectively operated in accordance with the terms and 
conditions set forth in the permit, certificate of approval, or other 
document of approval issued by the Board of Water and Air Re- 
sources, and that the primary purpose thereof is to reduce air or 
water pollution resulting from the emission of air contaminants or 
the discharge of sewage and waste and not merely incidental to other 
purposes and functions. The exemption provided in this section shall 
apply to the facilities or equipment of private or public utilities built 
and installed primarily for the purpose of providing sewer service to 
residential and outlying areas. The exemption herein provided for 
shall be applicable only with respect to taxes levied in 1955 and sub- 
Sequent years. 


(13) Real property owned by any airport authority, airport board or airport 


commission created as a separate and independent body corporate and 
politic by an act of the General Assembly or by counties or munici- 
palities pursuant to an act of the General Assembly. 


(14) Notwithstanding any of the other provisions of this section, when any 


building and additional adjacent land necessary for the convenient 
use of said building belongs to an organization enumerated in sub- 
divisions (3) through (7) or (10) or (12) of this section and a part 
thereof is devoted to the purposes for which an exemption from ad 
valorem taxes would be allowed by said subdivisions if the entire build- 
ing and grounds were exclusively used for such purposes, then such 
property shall be exempt from ad valorem taxes to the extent of that 
pro rata part so used. (1939, c. 310, s. 600; 1941, c. {AFIT oad ipl 4 
10445 6634, e549 221194556) 995us..25,1955, ci 230, 5. Lic, 1100, s. 
2: 1959, ce. 511, 521; 1961, c. 953; 1965, c. 741, ss. 1, 2; 1967, c. 892, 
Gre Ce rOU.s, 1.) 


Editor’s Note.— The second 1967 amendment, effective 
The 1965 amendment added subdivision Jan. 1, 1968, redesignated former subdivi- 


(4a) and, in subdivision (7), inserted sion (13) as (14) and inserted present sub- 
(4a )e division (13). 

The first 1967 amendment rewrote sub- As the rest of the section was not af- 
division (11). fected by the amendments, it is not set out. 
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§ 105-297. Personal property exempt. 

(3a) Personal property owned by religious educational assemblies, retreats 
and similar organizations, associations and corporations exclusively 
maintained and used in connection with buildings, facilities and areas 
exempt from taxation under the provisions of G.S. 105-296, subdi- 
vision (4a). 

(14) Personal property owned by any airport authority, airport board or 
airport commission created as a separate and independent body corpo- 
rate and politic by any act of the General Assembly or by counties 
and/or municipalities pursuant to an act of the General Assembly. 

(16) Air cleaning devices, sewage and waste treatment facilities, and air or 
water pollution abatement equipment designated to abate, reduce, or 
eliminate air or water pollution. This exemption shall be allowed only 
upon the condition that a certificate is furnished to the tax supervisor 
of the county, wherein such property is located, by the Board of Water 
and Air Resources, certifying that said Board has found as a fact that 
the air cleaning device or waste treatment plant or pollution abate- 
ment equipment purchased or constructed or installed as above de- 
scribed has actually been constructed and installed and that such plant 
or equipment complies with the requirements of said Board with respect 
to such devices, plants, or equipment, that such device, plant or equip- 
ment is being effectively operated in accordance with the terms and 
conditions set forth in the permit, certificate of approval, or other 
document of approval issued by the Board of Water and Air Resources, 
and that the primary purpose thereof is to reduce air or water pollution 
resulting from the emission of air contaminants or the discharge of 
sewage and waste and not merely incidental to other purposes and 
functions. The exemption herein provided shall apply to facilities or 
equipment of private or public utilities built and installed primarily for 
the purpose of providing sewer service to residential and outlying areas. 
The exemption herein provided for shall be applicable only with respect 
to taxes levied in 1955 and subsequent years. 


(196550. 741, s. (3: 1967, 7c 892, 05..9: oc; ad OO isa.) 


Editor’s Note.— Jan. 1, 1968, inserted a new subdivision 

The 1965 amendment added subdivision (14). Former subdivision (14) was repealed 
(3a) by Session Laws 1961, c. 1169, s. 8. 

The first 1967 amendment rewrote sub- As the rest of the section was not af- 
division (16). fected by the amendments, it is not set out. 


The second 1967 amendment, effective 


ARTICLE 17. 
Real Property, Where and in Whose Name Listed. 


§ 105-301. In whose name real property to be listed; information 
regarding ownership; permanent listing. 


Subsection (a) Provides Protection for R. L. Coleman & Co., 262 N.C. 478, 137 
Taxpayer.—The legislature provided the $.E.2d 803 (1964). 
safeguards in subsection (b) of § 105-331 Applied in Duplin County v. Jones, 267 
and subsection (a) of this section for the N.C. 68, 147 $.E.2d 603 (1966). 
just protection of the taxpayer. Collins v. 


ArTICLE 18. 


Personal Property, Where and in Whose Name Listed. 
§ 105-302. Place for listing tangible personal property. 


“Situated.” — “Situated,” within the more or less permanent location. It does 
meaning of subsection (d), connotes a not mean a mere temporary presence. In 
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re Freight Carriers, 
139 S.E.2d 633 (1965). 


General Rule under Subsection (a) and 
Exception Thereto.—The general rule un- 
der subsection (a) is that personal prop- 
erty must be listed in the township in 
which its owner has his residence and the 
residence of a corporation is at the place 
of its principal office in the State. As an 
exception to the rule, subsection (d) re- 
quires all tangible property—except farm 
products—to be listed in the tcownship in 
which such property is situated rather 
than in the township in which the owner 
resides, if the owner hires or occupies a 
store, mill, dockyard, piling ground, place 
for the sale of property, shop, office, mine, 
farm, place for storage, manufactory or 
warehouse therein for use in connection 
with such property. In re Freight Car- 


Inc., 263 N.C, 345, 
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riers, Inc., 263 N.C. 345, 139 S.E.2d 633 
(1965). 

It is for, etc.— 

As to the situs of realty there can be no 
doubt, but the situs of personalty for pur- 
poses of taxation from time immemorial 
has been a matter for the law-making 
power, which has provided different rules 
for different kinds of personalty, and has 
changed them from time to time. In re 
Freight Carriers, Inc., 263 N.C. 345, 139 
S.E.2d 633 (1965). 

Property of Corporation, etc.— 

Except for its property which has ac- 
quired a business situs elsewhere, the leg- 
islature has fixed the tax situs of the per- 
sonalty of a corporation at the place of 
its principal office in the State. In re 
Freight Carriers, Inc., 263 N.C. 345, 139 
S.E.2d 633 (1965). 


§ 105-304. In whose name personal property should be listed. 


Applied in Duplin County v. Jones, 267 
N.C. 68, 147 S.E.2d 603 (1966). 


ARTICLE 19, 


What the Tax List Shall Contain and Miscellaneous 
Matters Affecting Listing. 


§ 105-306. What the tax list shall contain. 


Local Modification. — Alexander, as to 
subdivision (26): 1967, c. 900; Beaufort: 
1967 17955 Buncombes1967ace. 40.08.05; 
Burke and Caldwell, as to subdivision (26): 
1967, c. 900; Carteret, as to subdivision 


§ 105-308. Oath of the taxpayer. 


Local Modification.—Alexander: 1967, c. 
900; Beaufort: 1967, c. 179; Buncombe: 
1967, c. 43, s. 3; Burke and Caldwell: 1967, 
c. 900; Carteret: 1967, c. 904; Forsyth: 
1965, c. 223, amending 1951, c. 351; Gas- 


§ 105-309. Listing by agents. 

Local Modification.—Alexander: 1967, c. 
900; Beaufort: 1967, c. 179; Buncombe: 
1967, c. 43, s. 3; Burke and Caldwell: 1967, 
c. 900; Carteret: 1967, c. 904: Forsyth: 
1965, c. 223, amending 1951, c. 351; Gas- 


§ 105-310. Listing by mail. 

Local Modification.—Alexander: 1967, c. 
900; Beaufort: 1967, c. 179; Buncombe: 
1967, c. 43, s. 3; Burke and Caldwell: 1967, 
c. 900; Carteret: 1967, c. 904; Forsyth: 
1965, c. 223, amending 1951, c. 351; Gas- 


(26): 1967, c. 904; Forsyth: 1965, ¢c. 223, 
amending 1951, c. 351; Gaston: 1967, c. 
418; Guilford: 1965, c. 233; New Hanover: 
1967, c. 537; Rowan: 1967, c. 423; Wake: 
1967, c. 574; Yancey: 1967, c. 434. 


ton: 1967, c. 418; Guilford: 1965, c. 233; 
New Hanover: 1967, c. 537; Rowan: 1967, 
c. 423; Wake: 1967, c. 574; Yancey: 1967, 
c. 434, 


ton: 1967, c. 418; Guilford: 1965, c. 238; 
New Hanover: 1967, c. 537; Rowan: 1967, 
c. 423; Wake: 1967, c. 574; Yancey: 1967, 
c. 434, 


ton: 1967, c. 418; Guilford: 1965, ¢. 233; 
New Hanover: 1967, c. 537; Rowan: 1967, 
c. 423; Wake: 1967, c. 574; Yancey: 1967, 
c. 434. 
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ArTIcLE 20. 


Special Provisions Affecting Motor Vehicle Owners, 
W arehousemen, etc. 


§ 105-317. Reports by consignees, brokers, and house trailer park 
operators.—Every person, corporation, partnership, or unincorporated associa- 
tion in possession of property on consignment, al] brokers dealing in tangible per- 
sonal property who have in their possession such property belonging to others, and 
all operators of parks or storage lots renting or leasing space for three or more 
house trailers or mobile homes, shall file with the supervisor of taxation of the 
county in which such property is located a full and complete list of the owners of 
such property, (including house trailers and mobile homes) together with the 
amount of such property or number of such trailers or mobile homes, owned by 
each: Provided, that if such property is farm produce owned by the original pro- 
ducer, who is a resident of this State, the name of the owner and the amount of 
such property shall be reported to the supervisor of the county of which such 
owner is a resident. Consignees, brokers, and storage park operators failing to 
make such reports shall be liable to payment of the tax, and a penalty of two hun- 
dred fifty dollars ($250.00), in the same manner and under the conditions set 
forth in subsection (b) of § 105-316. The provisions of this section do not apply 
to cotton which is exempt from taxation under § 105-297 (15). (1939, c. 310, s. 
1002 Io onc 060 8705 90 5eo. oa) 

Editor’s Note.— renting space for house trailers or mobile 
The 1965 amendment made the section homes. 
applicable to operators of parks or lots 


ARTICLE 21. 
Procedure Subsequent to the Close of the Tax Listing Period. 


§ 105-327. County board of equalization and review. 

(e) Time of Meeting.—Said board shall hold its first meeting not earlier than 
the first Monday in April and not later than the first Monday in May following 
the day on which tax listing began, but it shall complete its duties on or before 
the third Monday following its first meeting: Provided, the board shall be en- 
titled to continue in session for a longer period when, in its opinion, such an ex- 
tension is necessary or expedient to a proper execution of its responsibilities, but 
in no event shall said board sit later than July 1 except to hear and determine re- 
quests made by taxpayers under the provisions of subsection (g) (2), below, 
when such requests are made within the time prescribed by law. 

(f£) Notice of Meeting.—Notice of the time, place and purpose of the first meet- 
ing of said board shall be given by publishing said notice at least three times in 
some newspaper published in the county, the first publication to be at least ten 
days prior to said meeting. The notice shall state the date on which the board 
expects to adjourn and shall carry a statement that, in the event of earlier or later 
adjournment, notice to that effect will be published in the same newspaper. Should 
such a notice be required on account of earlier adjournment, it shall be published 
at least once in the newspaper in which the first notice was published, such pub- 
lication to be at least seven days prior to the date first announced for adjourn- 
ment Should such notice be required on account of later adjournment, it shall 
be published at least once in the newspaper in which the first notice was published, 
such publication to be prior to the date first announced for adjournment. 

(g) Powers and Duties.—(1) It shall be the duty of the board of equalization 
and review to equalize the valuation of all property in the county, to 
the end that such property shall be listed on the tax records at the 
valuation required by law; and said board shall correct the tax ree- 
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ords for each township so that they will conform to the provisions of 
this subchapter. 


(2) The board shall, on request, hear any and all taxpayers who own or 


control taxable property assessed for taxation in the county in respect 
to the valuation of such property or the property of others. Any such 
request must be made in writing to or by personal appearance before 
the board prior to adjournment of the board, or within fifteen days 
after notice is mailed by the board of a change in valuation made by 
said board if the notice of change was mailed less than fifteen days 
prior to adjournment of the board. The board shal! notify any such 
taxpayer by mail as to the action taken on his request no later than 30 
days after adjournment of the board. 


(3) The board shall examine and review the tax lists of each township for 


the current year; shall, of its own motion or on sufficient cause shown 
by any person, list and assess any real or personal property or polls 
subject to taxation in the county omitted from said lists; shall correct 
all errors in the names of persons, in the description of property, and 
in the assessment and valuation of any taxable property appearing on 
said lists; shall increase or reduce the assessed value of any property 
which in their opinion shall have been returned below or above the 
valuation required by law; and shall cause to be done whatever else 
shall be necessary to make said lists comply with the provisions of 
this subchapter: Provided, that said board shall not change the valua- 
tion of any real property from the value at which it was assessed 
for the preceding year except in accordance with the terms of §§ 105- 
278 and 105-279. Provided further, when the board, in accordance 
with the provisions of this subsection, increases the assessment and 
valuation of any property, it shall give written notice thereof to the 
listing property owner at his last known address. 


(4) The board may appoint committees, composed of its own members or 


other persons, to assist it in making any investigations necessary in 
its work. It may also employ expert appraisers in its discretion. The 
expense of the employment of committees or appraisers shall be borne 
by the county: Provided, that the board may, in its discretion, re- 
quire the taxpayer to pay the cost of any appraisal by experts de- 
manded by him when said appraisal does not result in material reduc- 
tion of the valuation of the property appraised and where such valua- 
tion is not subsequently reduced materially by the board or by the 
State Board of Assessment. 


(5) The board may subpoena witnesses, or books, records, papers and docu- 


ments reasonably considered to be pertinent to the decision of any 
matter pending before it; and any member of the board may admin- 
ister oaths to witnesses in connection with the taking of testimony. 
The chairman of the board shall sign the subpoena, and such sub- 
poena shall be served by any officer qualified to serve subpoenas. (1939, 
c. 310, s. 1105; 1965, c. 191; 1967, c. 1196, s. 6.) 


Editor’s Note.— 

The 1965 amendment rewrote subsection 
(e), added the last three sentences in sub- 
section (f) and added the second sentence 
in subdivision (2) and the last proviso in 
subdivision (3) of subsection (g). 

The 1967 amendment, effective July 1, 
1967, added the third sentence to subdivi- 
sion (2) of subsection (g). 

As subsections (a) to (d) were not 


changed by the amendments, they are not 
set out. 

Board Must Pass upon Question of Tax 
Situs.—Where the question of tax situs 
is raised before the county board, it is an 
integral part of its duties to pass upon the 
question. In re Freight Carriers, Inc., 263 
N.C. 345, 139 S.E.2d 633 (1965). 

And in doing so, it is not passing upon 
taxpayer’s liability for tax. In re Freight 
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Carriers, Inc., 263 N.C. 345, 139 S$.E.2d 
633 (1965). 

Determination of tax situs is a require- 
ment precedent to any legal listing, as- 
sessment, and valuation for tax purposes. 
In re Freight Carriers, Inc., 263 N.C. 345, 
139 S.E.2d 633 (1965). 

Subsection (e) Mandatory as to Time 
Prescribed for Completing Work. — The 
duty imposed on the board of equalization 
and review to complete its work within 
the time prescribed by subsection (e), at 
least to the extent that authority is given 
the board to act ex mero motu, is man- 
datory. Spiers v. Davenport, 263 N.C. 56, 
138 S.E.2d 762 (1964). 

Session Laws 1961, c. 916, applicable 


GENERAL STATUTES OF NorTH CAROLINA 


§ 105-340 


only to Mecklenburg County, does not 
have the effect of extending the time for 
the assessment of taxes in Mecklenburg 
County, but merely gives the board of 
equalization and review of that county op- 
portunity to act on appeal by property 
owners from the assessing authorities and 
the statute does not vest the board with 
authority ex mero motu to increase val- 
uations after the time limited by subsection 
(e), and to construe it as having such ef- 
fect would render it unconstitutional as a 
special act. Spiers v. Davenport, 263 N.C. 
56, 188 S.E.2d 762 (1964). 

For article on local legislation in the 
General Assembly discussing the Spiers de- 
cision, see 45 N.C.L. Rev. 340 (1967). 


105-329. Appeals from the board of equalization and review to 


the State Board of Assessment. 


Stated in In re Freight Carriers, Inc., 
263 N.C. 345, 139 S.E.2d 633 (1965). 


§ 105-330. Powers of the commissioners with respect to the records 
after adjournment of the board of equalization. 


Stated in Spiers v. Davenport, 263 N.C. 
56, 138 S.E.2d 762 (1964). 


§ 105-331. Discovery and assessment of property not listed during 


the regular listing period. 

Subsection (b) Provides Protection for 
Taxpayer.—The legislature provided the 
safeguards in subsection (b) of this sec- 
tion and § 105-301 (a) for the just pro- 


tection of the taxpayer. Collins v. R. L. 
Coleman & Co., 262 N.C. 478, 137 S.E.2d 
803 (1964). 


ARTICLE 22. 


Assessment Procedure of Cities and Towns. 


§ 105-334. Cities and towns situated in more than one county. 


Local Modification. — By virtue of Ses- 
sion Laws 1965, c. 996, s. 4, town of 


Whitakers should be stricken from the re- 
placement volume. 


ARTICLE 24. 


Levy of Taxes and Penalties for Failure to Pay Taxes. 


§ 105-339. Levy of taxes. 


Local Modification. — Town of 
Whitakers: 1965, c. 996, s. 1. 

Reason Why Board Must Act within 
Fixed Time.—The reason why the board 
of equalization is required to act within a 
fixed time is apparent. The taxing author- 


ity must know the value of the taxable 
property before it can fix a rate sufficient 
to meet governmental needs. This rate 
must be fixed prior to September. Spiers 
v. Davenport, 263 N.C. 56, 138 $.E.2d 762 
(1964). 


§ 105-340. Date as of which lien attaches. 


Lien Attaches Only to Land of Taxpayer 
Liable. — Though liability for the payment 
of taxes does not arise out of contract, a 
tax is a debt of the taxpayer, and a lien 
for taxes cannot be fastened upon the land 


of a person other than the taxpayer liable 
for the tax. Duplin County v. Jones, 267 
N.C. 68, 147 S.E.2d 603 (1966). 

Land Owned by Entireties Is Not Sub- 
ject to Lien for Taxes on Personal Property 
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Owned Separately, — When land, owned of personal property, listed by him at the 
by a husband and wife as tenants by the same time in his own name, some of which 
entireties, is listed for taxation by the hus- is owned by him and some by his wife but 
band in his name as owner it is not sub- none by both together. Duplin County v. 


ject to a lien for taxes assessed on account Jones, 267 N.C. 68, 147 S.E.2d 603 (1966). 


§ 105-345. Penalties and discounts for nonpayment of taxes. 

Local Modification.— Burke: 1953, c. 182; Editor’s Note.— 
1965, c. 126; Catawba: 1967, c. 541, amend- Session Laws 1967, c. 1024, made this 
ing 1953, c. 434; Iredell, as to subdivision _ section applicable to the town of Erwin in 
(6): 1967, c. 757; city of Morganton: 1967, Harnett County. 


c. 243; city of Statesville, as to subdivision Stated in Spiers v. Davenport, 263 N.C. 
(6): 1967, c. 757. 56, 138 S.E.2d 762 (1964). 
ARTICLE 26, 


Public Service Companies. 


§ 105-355. Street railway, waterworks, electric light and power, 
gas, ferry, bridge, and other public utility companies, and electric mem- 
bership corporations.—Every street railway company, waterworks company, 
electric light and power company, gas company, ferry company, bridge company, 
canal company, and other corporations exercising the right of eminent domain, 
and every electric membership corporation, shall, during the second calendar month 
following the month in which local tax listing begins each year, make out and 
deliver to the State Board of Assessment a statement, verified by the oath of the 
officer or agent of such company making such statement, with reference to the 
copartnership or corporation, showing : 

(1) The total capital stock of such association, company, copartnership, or 
corporation, if any. 

(2) The number of shares of capital stock issued and outstanding and the 
par or face value of each share, or, in the case of an electric member- 
ship corporation, the amount of its outstanding membership fees and 
the amount of its outstanding capital credits, or, if it has not adopted 
a capital credits plan, the amount of its unrefunded patronage margins. 

(3) Its principal place of business. 

(4) The market value of said shares of stock on the day as of which prop- 
erty is assessed next preceding; and if such shares have no market 
value, then the actual value thereof; or, in the case of an electric 
membership corporation, the actual value of the capital of the corpo- 
ration other than debt. 

(5) The real estate, structures, machinery, fixtures, and appliances owned 
by said association, company, copartnership or corporation, and sub- 
ject to local taxation within the State, and the location and assessed 
value thereof in each county, municipality and township where the 
same is assessed for local taxation. 

(6) The specific real estate, together with the permanent improvements there- 
on, owned by such association, company, copartnership, or corpora- 
tion situated outside of the State of North Carolina and not directly 
used in the conduct of the business, with a specific description of each 
such piece, where located, the purpose for which the same is used, and 
the sum at which the same is assessed for taxation in the locality where 
situate. 

(7) All mortgages upon the whole or any part of its property, together with 
the dates and amounts thereof. 

(8) Length of lines. ’ agit 

a. The total length of the lines of said association or company ; 
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b. The total length of so much of their lines as is outside of the 


State of North Carolina ; 


c. The length of lines within each of the counties, municipalities and 
townships within the State of North Carolina. 
(9) Such other and further information as the State Board of Assessment 
may require: (1939, c. 310, s. 1605; 1965, c. 287, s. 17.) 


Editor’s Note. — The 1965 amendment, 
effective Jan. 1, 1967, added ‘and every 
electric membership corporation” in the 
opening paragraph, added “if any” at the 


end of subdivision (1) and added at the 
end of subdivisions (2) and (4) the provi- 
sions as to an electric membership corpo- 
ration. 


§ 105-364. Railroads; annual schedule of rolling stock, etc., to be 


furnished to State Board. 

Effect of This Section and §§ 105-365 
to 105-369.—By this section and §§ 105- 
365 to 105-369, the General Assembly has 
provided a method by which the State 
Board of Assessment values and assesses 
all rolling stock and other tangible and in- 


tangible property of railroads operating in 
this State, as well as a formula for ap- 
portioning the valuations between the 
several counties involved. In re Freight 
Carriers, Inc., 263 N.C. 345, 139 S.E.2d 
633 (1965). 


§ 105-369. Taxes on railroads shall be a lien on property of the 
same. 

Cross Reference. — See note to § 105- 
364. 


ARTICLE 27, 
Collection and Foreclosure of Taxes. 


§ 105-375. General duties of tax collectors. 


Quoted in Iredell County v. Gray, 265 
N.C. 542, 144 S.E.2d 600 (1965). 


§ 105-387. Sales of tax liens on real property for failure to pay 
taxes. 


(j) Transferred by Session Laws 1965, c. 192, s. 2. 
Editor’s Note.— of article 28 of this chapter and numbered 
Section 2, chapter 192, Session Laws it § 105-397.1. 

1965, transferred subsection (j) to the end 


§ 105-391. Foreclosure of tax liens by action in nature of action to 
foreclose a mortgage. 


(s) Application of Proceeds of Sale; Final Commissioner’s Report—After de- 
livery of the deed and collection of the purchase price, the commissioner shall 
apply the proceeds as follows; first, to payment of all costs of the action, including 
commissioner’s fee and attorney’s fee, which said costs shall be paid to the officials 
or funds entitled thereto; then to the payment of taxes, penalties and interest for 
which said property was ordered to be sold, and in case the funds remaining are 
insufficient for this purpose they shall be distributed pro rata to the various tax- 
ing units for whose taxes the property was ordered sold; then pro rata to the 
payment of any special benefit assessments for which said property was ordered 
sold, together with interest and costs thereon; then pro rata to payment of taxes, 
penalties, interest and costs of taxing units which were parties to said action but 
which filed no answers therein; then pro rata to payment of special benefit assess- 
ments of taxing units which were parties to said action but which filed no an- 
swers therein, together with interest and costs on said assessments; and any 
balance then remaining shall be paid in accordance with any directions given by 
the court and, in the absence of such directions, shall be paid into court for the 
benefit of the persons entitled thereto. If the clerk is in doubt as to who is en- 
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titled to the surplus, or if any adverse claims are asserted thereto, the clerk shall 
hold such surplus until rights thereto are established in a special proceeding pur- 
suant to G.S. 1-339.71. The commissioner in all such cases shall make a full 
report to the court, within five days after delivery of the deed, showing delivery of 
the deed, receipt of the purchase price, and the disbursement of the proceeds, 
accompanied by receipts evidencing all such disbursements. 

In case the purchaser is a taxing unit such unit may proceed in accordance with 
the provisions hereinafter set forth in this section; and the commissioner shall 
make report accordingly. 


019672 Ca7O05i-3.11s) 


Editor’s Note.— changed by the amendment, only subsec- 
The 1967 amendment inserted the second tion (s) is set out. 
sentence of subsection (s). Applied in Walker v. Story, 262 N.C. 


As the rest of the section was not 707, 138 S.E.2d 535 (1964). 


§ 105-392. Alternative method of foreclosure. 


Local Modification. — City of Raleigh: 
1965, c. 277. 


ARTICLE 28. 
General Provisions. 


§ 105-397.1. Immaterial irregularities.—No irregularities in making as- 
sessments or in making the returns thereof in the equalization of property as pro- 
vided by law, or in any other proceeding or requirement, shall invalidate the sale 
of tax liens on real estate or sale of real estate in tax foreclosure proceedings, nor 
in any manner invalidate the tax levied on any property or charged against any 
person. The following defects, omissions, and circumstances occurring in the as- 
sessment of any property for taxation, or in the levy of taxes, or elsewhere in the 
course of the proceedings, shall be deemed to be irregularities within the meaning 
of this subsection; the failure of the assessors to take or subscribe an oath or at- 
tach an oath to an assessment roll; the omission of a dollar mark or other desig- 
nation descriptive of the value of figures used to denote an amount assessed, levied, 
or charged against any property or the valuation of any property upon any Tec- 
ord: the failure to make or serve any notice mentioned in this chapter; the failure 
or neglect of the collector to offer any tax lien or real estate for sale at the time 
mentioned in the advertisement or notice of such sale; failure of the collector to 
adjourn the sale from day to day, or any irregularity or informality in such ad- 
journment; any irregularity or informality in the order or manner in which tax 
liens or real estate may be offered for sale; the failure to assess any property 
for taxes or to levy any tax within the time prescribed by law; failure of the 
board of equalization and review to meet or adjourn within the time prescribed 
by law, or to give notice of its first meeting as prescribed by law any irregularity, 
informality or omission in any such assessment or levy ; any defect in the descrip- 
tion, upon any assessment book, tax list, sales book, or other record, of real or 
personal property, assessed for taxation, or upon which any taxes are levied, or 
which may be sold for taxes, provided such description be sufficiently definite to 
enable the collector, or any person interested, to determine what property 1s 
meant or intended by the description, and in such cases a defective or indefinite 
description, on any book, list, or record, or in any notice or advertisement. may 
be made definite by the collector at any time by correcting such book, list or rec- 
ord, or may be made definite by using a correct description in any tax foreclosure 
proceeding authorized by this subchapter, and any such correction shall have the 
same force and effect as if said description had been correct on the tax list; any 
other irregularity informality, or omission or neglect on the part of any person 
or in any proceedings, whether mentioned in this subsection or not; the neglect or 
omission to tax or assess for taxation any person or property; the overtaxation 
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of persons or property liable to be taxed. 
172) 

Editor’s Note.—This section was for- 
merly subsection (j) of § 105-387. It was 
transferred by chapter 192, Session Laws 
1965, which also added “failure of the 
board of equalization and review to meet 


(19395 cr 3100 Ss. b/ 15241965, 7C51 927 ess; 


or adjourn within the time prescribed by 
law, or to give notice of its first meeting 
as prescribed by law” near the middle of 
the section. 


SUBCHAPTER III. COLLECTION OF TAXES. 


ARTICLE 30. 
General Provisions. 


§ 105-405.1. Governing boards of counties, cities and towns au- 
thorized to refund taxes illegally collected.—The board of county commis- 
sioners of any county or the governing body of any city or town, upon the pas- 
sage and recording in the minutes of a proper resolution finding as a fact that 
any funds received by such municipality were required to be paid through clerical 
error or by a tax illegally levied and assessed, is authorized and empowered to 
remit and refund the same upon the taxpayer making demand in writing to the 
proper board for such remission and refund within eight years from the date the 


same was due to be paid. (1943, c. 709; 1967, c. 1138.) 


Editor’s Note. — The 1967 amendment 
substituted “eight years’ for “two years” 
near the end of the section. 


§ 105-406. Remedy of taxpayer for unauthorized tax. 


Editor’s Note.— 

The caption of c. 336, Session Laws 
1967, states that it is “An act to amend 
G.S. 105-279 and G.S. 105-406 to allow the 
board of commissioners of Onslow County 
to refund taxes for back years erroneously 
assessed and collected due to clerical er- 
rors in valuation of property.” 

Jurisdiction which § 105-275 (3) confers 
upon State Board of Assessment is not 
exclusive. The provisions of this section 


are still open to a taxpayer if he prefers 
them. In re Freight Carriers. Inc., 263 
N.C. 345, 139 S.E.2d 633 (1965). 

The administrative decisions of the State 
Board of Assessment are always subject 
to review by the superior court. Under 
both § 105-275 (3) and this section, if 
either the taxpayer or the taxing author- 
ity wants judicial review, it is available. 
In re Freight Carriers, Inc., 263 N.C. 345, 
139 S.E.2d 633 (1965). 


ARTICLE 31. 
Rights of Parties Adjusted. 
§ 105-410. Forfeiture by life tenant failing to pay. 


Applied in Smith v. Smith, 261 N.C. 278, 
134 S.E.2d 331 (1964). 


ARTICLE 32. 
Tax Liens. 
§ 105-414. Tax lien enforced by action to foreclose. 


Applied in Iredell County v. Crawford, 
262 N.C. 720, 138 S.E.2d 539 (1964); Dup- 


lin County v. Jones, 267 N.C. 68, 147 S.E.2d 
603 (1966). 


ARTICLE 34. 


Tax Sales. 
Part 2. Refund of Tax Sales Certificates. 
§ 105-422. Tax liens barred. — No action shall be maintained by any 


county or municipality to enforce any remedy provided by law for the collection 
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of taxes or the enforcement of any tax liens held by counties and municipalities, 
whether such taxes or tax liens are evidenced by the original tax books or tax 
sales certificates or otherwise, unless such action shall be instituted within ten 
years from the time such taxes became due: Provided, that as to tax foreclosure 
actions which under existing laws are not and will not be barred prior to Decem- 
ber 31st, 1948, foreclosure actions may be instituted thereon at any time prior ‘o 
December 31st, 1948: Provided, further, that this section shall not be construed 
as applying to the liens for street and/or sidewalk improvements; and provided 
further, that this section shall not be applicable to any pending tax foreclosure 
actions. Provided that the provisions ot this section shal] not apply to Ashe, Bun- 
combe, Camden, Clay, Columbus, Cumberland, Currituck, Dare, Duplin, Edge- 
combe, Gates, Harnett, Lenoir, McDowell, Macon, Madison, Moore, Nash, New 
Hanover, Orange, Pender, Rockingham, Sampson, Scotland, Stokes, Vance and 
Wilkes counties or any of the political subdivisions thereof. This section shall 
apply to the city of Morganton on and after October 7, 1968, but shall not apply to 
the other municipalities in Burke County. This section shall apply to the town of 
Waldese. (1933;ic, 181,187 3c. 399; 1947;;c. 1065, s. 1; 1949, cc: 60,.735; 1951, 
ey te 00,072 991993;.ce. 3S), 427, 538/645, 656, 752, 775, 1008 :.1955¢.°1087; 
We ofecced. O/ oils 959) ccr3/3,1608;°1961, cc. 542, 695, 885 +1965, ce. 129, 
294.1967, '¢:-242.-'c. 321,'s. 1s.c. 422, s..1.) 


Editor’s Note.— 

The first 1965 amendment struck out 
“Wayne,” and the second 1965 amendment 
struck out “Wilson” from the list of coun- 
ties at the end of this section. 

Session Laws 1965, c. 845, makes the 
first 1965 amendment to this section effec- 
tive July 1, 1967. 

The first 1967 amendment, effective July 
1, 1967, deleted ‘municipalities in Burke 
County” preceding “Ashe” in the second 
sentence and added the next-to-last sen- 
tence in the section. 

The second 1967 amendment struck out 
“Greene” from the list of counties in the 
second sentence. 


The third 1967 amendment inserted the 
last sentence in the section. Section 4 of 
the third amendatory act provides that it 
shall not affect any pending litigation. 

Section 2, c. 321, Session Laws 1967, 


provides: “The provisions of G.S. 105-422 
shall be applicable to Greene County: Pro- 
vided, however, that this section shall not 
be effective as to tax liens prior to 1942 
until June 30, 1967; and, provided further, 
that as to tax liens for the year 1942 and 
thereafter, the provisions of G.S. 105-422 
shall not become effective until June 30, 
1969.” 


Section 2, c. 422, Session Laws 1967, 
repeals c. 373, Session Laws 1959, “insofar 
as the same relates to the town of Val- 
dese.” 

Defendant Must Plead Statute in His 
Answer.—A defendant in a tax foreclosure 
suit cannot avail himself of the ten-year 
statute of limitations set forth in this sec- 
tion when he does not plead the statute 
in his answer. Iredell County v. Crawford, 
262 N.C. 720, 138 S.E.2d 539 (1964). 


SUBCHAPTER IV. LISTING OF AUTOMOBILES. 


ArTICLE 35A. 


Listing of Automobiles in Certain Counties. 


§ 105-428. Basis of tax valuation. 


“All motor vehicles” includes trucks. 
In re Carolina Quality Block Co., 270 N.C. 
765, 155 S.E.2d 263 (1967). 

The National Market Report’s Blue Book 
for Trucks may be used as a guide in ascer- 
taining the tax valuation of trucks, either 
upon the theory that the term “Automobile 
Blue Book” is sufficiently broad to include 
the “Truck Blue Book” or that the Truck 


Blue Book is a “standard of value” which is 
reasonable, equitable, and just. In re Car- 
olina Quality Block Co., 270 N.C. 765, 155 
S.E.2d 263 (1967). 

Condition of Motor Vehicle Must Be 
Considered. — The taxpayer is entitled to 
some consideration of the condition of his 
motor vehicle, and the owner making a 
showing that his vehicle is wrecked and 
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damaged almost to the extent of useless- 
ness should not be taxed upon the arbitrary 
valuation placed in a publication giving no 


GENERAL STATUTES OF NorTH CAROLINA 


§ 105-446 


consideration to the condition of the article. 
In re Carolina Quality Block Co., 270 N.C. 
765, 155 S.E.2d 263 (1967). 


SUBCHAPTER V. GASOLINE TAX. 


ARTICLE 36. 


Gasoline Tax. 


§ 105-430. Definitions; ‘‘motor fuel,” “distributor.” 


Applied in In re Sing Oil Co., 263 N.C. 


520, 139 S.E.2d 599 (1965). 


§ 105-431. Purpose of article; double taxation not intended. 


The tax is payable by the first distribu- 
tor. In re Sing Oil Co., 263 N.C. 520, 139 
S.E.2d 599 (1965). 


§ 105-434. Gallon tax. 


Excise, etc.— 

The tax imposed by this section is a 
privilege tax. In re Sing Oil Co., 263 N.C. 
520, 139 S.E.2d 599 (1965). 

The word “receipt” means gasoline pur- 
chased for resale or for use by the pur- 
chasing distributor. In re Sing Oil Co., 
263 N.C. 520, 139 S.E.2d 599 (1965). 

Delivery of gasoline to one oi] company 


possession and receipt by the second. In 
re Sing Oil Co., 263 N.C. 520, 139 S.E..2d 
599 (1965). 

Where an oil company had oil delivered 
to another oil company on its order, it 
was held to be a distributor under this 
section and entitled to the tare allowed 
therein. In re Sing Oil Co., 263 N.C. 520, 
139 S.E.2d 599 (1965). 


on a second’s order constitutes technical 


§ 105-445. Application of proceeds of gasoline tax.—Except as pro- 
vided in $§ 105-446.2 and 136-41.1, the fund derived from the tax herein levied 
shall be tor the exclusive uses of the purposes set out in this article, and disbursed 
on vouchers drawn by the State Highway Commission in accordance with the 
acts of the General Assembly dealing with the subject matter herein referred to. 
(193.10) 145642481033 Mil 7 2iesail/ + LUGAR Cen) Olgas: 2a) 

Editor’s Note.— 446.2 and 136-41.1” at the beginning of the 
The 1967 amendment, effective July 1, section. See Editor’s note to § 105-446.2. 
1967, added “Except as provided in §§ 105- 


§ 105-446. Tax rebate on fuels not used in motor vehicles on high- 
ways. 

(1) On or before April 15, 1968, application for reimbursement as provided 
in this section on taxes paid under this article for the period from 

July 1, 1967, through December 31, 1967, and thereafter on or before 

April 15 of any subsequent year ending the preceding December 31, 
application for reimbursement as provided in this section on taxes 

paid under this article for the preceding year shall be filed with the 
Commissioner of Revenue. Such application shall be made upon such 

forms as the Commissioner of Revenue shall prescribe and the Com- 
missioner of Revenue is hereby authorized to prescribe different forms 

of application for the several classes of uses for which said fuels may 

have been purchased, provided that as to all such applications for reim- 
bursement the applicant shall be required to state whether or not such 
applicant has filed a North Carolina income tax return with the Com- 
missioner of Revenue, and all such applications shall be sworn before 

an officer authorized to administer oaths; provided, however, that said 
application shall show on its face that the purchase price of the motor 
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fuel therein referred to has been paid by applicant or that the payment 
of said purchase price has been secured to the seller’s satisfaction. 

(1967, c. 699.) 

Editor’s Note.— 

The 1967 amendment, effective Jan. 1, 
1968, rewrote the first sentence of subdivi- 
sion (1) by changing the dates mentioned 
therein and deleting “fiscal” preceding 
“vear’ in two places in the sentence. 


§ 105-446.2. Wildlife Resources Commission entitled to partial net 
proceeds of gasoline taxes for biennium of 1967-1969 only.—(a) The 
North Carolina Wildlife Resources Commission shall receive one eighth of one 
percent (% of 1%) of the net proceeds of the taxes on motor fuels levied under 
§ 105-434 and the same shall be paid in accordance with the accounting periods as 
set forth under § 105-446 (1) for the periods including July 1, 1967, to July 1, 
1969 only. The Wildlife Resources Commission shall thereafter submit to the 
General Assembly any request for additional funds over and above income from 
license fee revenue. As used in this section “net proceeds” shall mean the entire 
tax collected less one cent (1¢) per gallon nonrebatable tax required to be segre- 
gated by chapter 1250 of the Session Laws of 1949, as amended by chapter 46 
of the Session Laws of 1965. 

(b) Payments made to the North Carolina Wildlife Resources Commission 
under the provisions of this section shall be placed in the special account within 
the Wildlife Resources Fund, to be held as provided by G.S. 75A-3 (c) and sub- 
ject to the provisions thereof. (1967, c. 1161, s. 1.) 


As the rest of the section was not 
changed by the amendment, only subdivi- 
sion (1) is set out. 


Editor’s Note.—Section 4, c. 1161, Ses- 
sion Laws 1967, provides: “This act shall 
become effective on July 1, 1967, and the 
first disbursements to the North Carolina 


made with respect to proceeds from taxes 
paid into the State Highway Fund during 
the accounting period beginning July 1, 
1967.” 


Wildlife Resources Commission shall be 


ARTICLE 36A. 
Special Fuels Tax. 


§ 105-449.2. Definitions. 

(7) “User” shall mean and include any person who owns or operates any 
diesel propelled rotor vehicle or vehicles licensed under the motor 
vehicle laws of this State and who does not maintain storage facilities 
for fueling such vehicles. All such users shall be licensed hereunder. 
The licenses provision of this subdivision shall not apply to users whose 
use of diesel fuel is limited to private passenger vehicles. 


(1965, ca ti207 si.) 


Editor’s Note. — The 1965 amendment 
added the last sentence in subdivision (7). 


§ 105-449.10. Records and reports required of user-seller or user. 
—Each user-seller or user licensed under this article shall keep such records and 
make such reports to the Commissioner as shall be prescribed under regulations 
promulgated by the Commissioner. Such records and reports shall be such as are 
adequate to show all purchases, sales, deliveries and use of fuel by such seller or 
user, provided that persons licensed as users shall file such reports quarterly >n 
or before the twenty-fifth day of the month immediately following the end of the 
quarter. The provision of this section shall not apply to users whose use of diesel 
a is limited to private passenger vehicles. (1955, c. 822, s. 1; 1965, c. 1120, 
Se) 

Editor’s Note. — The 1965 amendment 
added the last sentence. 


As the rest of the section was not af- 
fected by the amendment, it is not set out. 
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§ 105-449.20. When Commissioner may estimate fuel sold, de- 
livered or used.—Whenever any person shall neglect or refuse to make and 
file any report for any calendar month as required by this article or shall file an 
incorrect or fraudulent report, the Commissioner shall determine, from any in- 
formation obtainable, the number of gallons of fuel with respect to which the 
person has incurred liability under the special fuels tax laws of the State. In all 
cases where a user-seller actually sells or uses an amount in addition to that re- 
ported to the Commissioner as having been purchased from a supplier licensed 
under this article proof of such additional sales or use shall constitute prima 
facie evidence that all fuel in excess of that so reported was acquired tax-free. 
(1955, «. S225S, lee 1960/7 ees LLLO sso 42) 

Editor’s Note. — The 1967 amendment, provides: “This act shall not affect the lia- 
effective July 1, 1967, added the second bility of any taxpayer arising prior to the 
sentence. effective date of the applicable section here- 

Section 16, c. 1110, Session Laws 1967, of.” 


§ 105-449.21. Report of purchases and payment of tax by user- 
seller.—On or before the twenty-fifth day of each calendar month, each user- 
seller not otherwise licensed as a supplier shall render to the Commissioner a 
statement on forms furnished by the Commissioner, which shall be signed by the 
user-seller. The statement shall show the quantity of fuel on hand at the begin- 
ning of the month, the quantity on hand at the end of the month, the quantity sold 
or used and each and every purchase made by the user-seller during the preceding 
calendar month. Each purchase shall be specifically noted on the statement and 
the statement shall show the name and address of the supplier and the quantity 
and date of each purchase. Each user-seller sha& at the time of rendering such 
statement pay to the Commissioner the tax or taxes for the preceding calendar 
month which may be due because of fuel imported or acquired tax-free in any 
manner whatsoever. (1955, c. 822, s. 1; 1967, c. 1110, s. 14.) 

Editor’s Note. — The 1967 amendment, provides: “This act shall not affect the lia- 
effective July 1, 1967, added the last sen- bility of any taxpayer arising prior to the 
tence. effective date of the applicable section here- 

Section 16, c. 1110, Session Laws 1967, of.” 


§ 105-449.24. Exemptions, rebates, and refunds.—The provisions of 
G.S. §§ 105-439, 105-446.1, and 105-449 relating to exemptions from, and re- 
bates and refunds of tax levied on gasoline shall also apply to the taxes levied by 
this article on special fuels. (1967, c. 1110, s. 15.) 

Editor’s Note.—Section 16, c. 1110, Ses- ing prior to the effective date of the appli- 
sion Laws 1967, provides: “This act shall cable section hereof.” 
not affect the liability of any taxpayer aris- 


ARTICLE 36B. 
Tax on Carriers Using Fuel Purchased Outside State. 


§ 105-449.40. Refunds to motor carriers who give bond.—A motor 
carrier may give a bond in an amount no less than five hundred dollars ($500.00) 
nor more than ten thousand dollars ($10,000.00) payable to the State and con- 
ditioned that the motor carrier will pay all taxes due and to become due under 
this article. So long as the bond remains in force the Commissioner may order 
refunds to the motor carrier in the amounts appearing to be due on applications 
duly filed by the carrier under § 105-449.39 without first auditing the records 
of the carrier. Such bond shall be in such form and with such surety or sureties 
as fay be required by the Commissioner. (1955, c. 823, s. 4; 1967, c. 1110, 
ee ro) 

Editor’s Note. — The 1967 amendment hundred dollars ($500.00) nor more than 
substituted “in an amount no less than five ten thousand dollars ($10,000.00)” for “in 
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the amount of ten thousand dollars provides: “This act shall not atfect the lia- 
($10,000.00)” near the beginning of the bility of any taxpayer arising prior to the 


section. effective date of the applicable section here- 
Section 16, c. 1110, Session Laws 1967, of.” 


STATE OF NORTH CAROLINA 
DEPARTMENT OF JUSTICE 
Raleigh, North Carolina 
November 1, 1967 


I, Thomas Wade Bruton, Attorney General of North Carolina, do hereby 
certify that the foregoing 1967 Cumulative Supplement to the General Statutes 
of North Carolina was prepared and published by The Michie Company under 
the supervision of the Division of Legislative Drafting and Codification of Stat- 
utes of the Department of Justice of the State of North Carolina. 


THomas WabE Bruton 
Attorney General of North Carolina 
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